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WHAT SHALL BE DONE WITH THE REPORTS? 


“My chief care and labour hath been, for advancement of truth, that the matter 
might be justly and faithfully related; and for avoyding of obscurity and novelty, that 
it might be in a legall method and in the Lawyer’s dialect plainely delivered, that herein 
no authority cited might be wittingly omitted or coldly applied; no reason or argu- 
ment made on either side willingly impaired; no man’s reputation directly or indi- 
rectly impeached; no Author or authority cited, unreverently disgraced ; and that such 
onely, as in mine opinion should hereafter be leading cases for the publike quiet, might 
be imprinted and published.” — Coke, Preface, 9th Reports. 


Ir may well be doubted whether the canons of correct law re- 
porting have ever been more tersely or clearly enumerated than 
in the quaint language of Lord Coke above quoted. How far 
they have been observed in the mass of reports that have accu- 
mulated in the two centuries and a half since his time it is not 
proposed to consider. But in at least one important particular 
the law reporting of the present time displays a wide departure 
from the earlier and better standards. The reports are no longer 
confined to “leading cases for the publike quiet,” but the vol- 
umes that are constantly falling from the press teem with re- 
ports of cases of no interest to the profession or to the public, 
and important only to the parties litigant. It is the purpose of 
this paper to direct attention to the rapid accumulation of the 
reports, and, if possible, to point out some means for the correc- 
tion, if not for the cure, of this growing evil. 

The exact origin of the system of English law reporting is 
involved in much obscurity. While we are generally accustomed 
to regard the year-books as being the earliest formal reports of 
the decisions of the English courts, there are traces of reporting 
at an earlier date even than the reign of Edward I., at which 
period the year-books began. The birth of the system is, how- 
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ever, of little interest, except in a spirit of antiquarian research ; 
and we may well agree with Mr. Wallace, that * a point of much 
more interest than that of the origin of reports should be, where- 
abouts are they likely to end, or, at least, to be diminished in 
number.”! The alarming rapidity with which the reports are 
constantly accumulating, although matter of common remark in 
the profession, cannot be fully appreciated until one’s attention 
has been specially directed to the subject by a comparison of the 
present number of volumes with those of fifty or one hundred 
years ago. Down to the period of the independence of the 
American colonies, the entire number of English reports, includ- 
ing both law and equity, was about one hundred and fifty vol- 
umes. These, including the year-books, covered the formative 
period of the English law, extending over a term of five hun- 
dred years, and reaching back to the reign of the first Edward. 
The first printed volume of American reports appeared in 
1789. Two volumes were published in that year, Kirby’s Con- 
necticut Reports and Hopkinson’s “ Judgments in the Admi- 
ralty of Pennsylvania.” Which of the two was prior in date of 
publication is uncertain; Mr. Wallace, however, ascribing the 
honor of priority to Hopkinson. Story, writing in 1831, and 
speaking of his own study of the law in 1801, says: ‘ There 
were scarcely any American reports, for the whole number did 
not exceed five or six volumes, to enable the student to apply 
the learning of the common law of his own country, or to dis- 
tinguish what was in force from what was not. Now our shelves 
are crowded with hundreds.” Kent, writing in 1826, estimates 
the number of volumes of English reports then published, exclu- 
sive of those pertaining to the admiralty, elections, settlement 
cases, and Irish reports, at three hundred and sixty-four.? The 
number of American reports, treatises, and digests he gives as 
upwards of two hundred. In 1839 the American reports alone, 
exclusive of digests and treatises, were estimated at five hundred 
and thirty-six. In the edition of his Reporters of 1845, Mr. 
Wallace gives the entire number of reports, English and Ameri- 
can, as sixteen hundred and eight, plaintively adding: “ But 
dum loquimur, alas! the bookseller’s boy opens the door, with 
an armful of new volumes, most of them from the Western 
States, —the west of the western,—where the sturdy stroke 


1 Wallace’s Reporters, 76. 2 1 Kent’s Com. 474, and note. 
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of the woodman must yet be resounding in the tribunals of 
justice.”’? 

That the bookseller’s boy, whose advent caused this element 
of uncertainty in Mr. Wallace’s calculations, has not been idle 
since 1845 is shown by the groaning shelves in all our law 
libraries. While it is impossible to give with mathematical 
accuracy the exact number of volumes now in existence, the 
writer has endeavored to arrive at an approximate estimate 
which is believed to be substantially correct. The figures have 
been brought down to the date of writing, April 1, 1852, and 
embrace all known volumes of law reports proper in the Eng- 
lish language, including the various English colonies where the 
system of law reporting has been inaugurated. The following 
are the figures : — 


United States, State and Territorial Courts. . . .2,678 
United States, Federal Courts . . . . 266 
Ireland 165 


Canada, excluding French Reports . le 164 


New Brunswick 
Australia . 
Mauritius. . .. 
Nova Scotia . 

Cape of Good Hope 
New Zealand 
Jamaica ... 
Sandwich Islands 
Prince Edward Island 
Newfoundland 


Aggregate . . . 


It is to be noted that the figures here given include only the 
reports proper, and are exclusive of digests, leading cases, law 
periodicals, and periodical reports. Many of the latter assume 
the dignity of a regular series of reports, such as the Jurist, 
old and new series, comprising fifty-five volumes; the Law 
Journal Reports, old and new series, sixty volumes; the Law 
Times Reports, new series, forty-three volumes; the Weekly 


1 Wallace’s Reporters, 24, note. 
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Reporter, twenty-nine volumes; with various other English 
reports published periodically, and many American publications 
of a like nature. These periodicals, together with various books 
of leading cases, being compilations of decisions upon every 
important branch of the law, and such series of compilations as 
the American Reports, American Decisions, and Moak’s Eng- 
lish Reports, would doubtless swell the aggregate to nearly, if 
not quite, six thousand volumes. 

Not the least suggestive feature of the figures thus presented 
is the already rapid growth of the system of reporting in the 
British colonies. The law reporter seems to have gone hand 
in hand with the missionary, and wherever the British flag is 
planted, or the English tongue is spoken, he may be found tran- 
scribing and perpetuating the judicial proceedings of the infant 
colonies. It is true that these reports are for the most part 
unknown to the great mass of the profession, even by name, and 
few of them, as yet, occupy a place upon the shelves of our 
libraries. Nevertheless, if we exclude from the computation all 
reports of this nature, and confine ourselves to those of Eng- 
land, Ireland, Canada, and the United States, we have an aggre- 
gate of four thousand seven hundred and six volumes, distributed 
as follows: — 


American, State and Federal . . . 


These reports are of practical and daily use in all the courts. 
Text-writers consult them in the preparation of their treatises, 
counsel cite them in their arguments, and judges rely upon them 
in their decisions. No great law library is complete without 
them, and they form the working tools of their trade to the busy 
hive of toilers in the great workshop of the law. 

It is to be understood that the figures given are not limited to 
the reports of courts of last resort or of appellate jurisdiction only, 
but include all published reports, whether of courts of superior 
or of inferior jurisdiction. Thus, in the two thousand nine hun- 
dred and forty-four published volumes of American reports are 
included the various reports of the Circuit and District Courts 
of the United States, as well as courts of intermediate appellate 
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jurisdiction, and a considerable number of nisi prius courts in the 
various States. New York heads the list of States in point of 
numbers, having an aggregate of four hundred and ninety-two 
published volumes. In this number are included the various 
reports of the Supreme Court of the State, the Superior and 
Common Pleas Courts of New York City, and the Superior 
Court of Buffalo, none of which are courts of last resort. So, in 
Pennsylvania we find a published series of reports of the courts 
of Philadelphia and Pittsburg, and in Ohio a series of reports of 
the Cincinnati Superior Court, and similar reports of inferior 
courts of original jurisdiction in many other States. These 
reports are of but little value or authority beyond the courts 
whose decisions they contain, and it may well be doubted whether 
there is any legitimate demand or necessity for their publication. 
Their existence may, perhaps, be ascribed in part to the ambi- 
tion of nisi prius judges, desirous of seeing their decisions in 
print, and in perhaps a larger degree to the enterprise of pub- 
lishers, ambitious to extend the list of their publications. How 
striking the contrast, in this respect, between the condition of 
affairs now, when everything in the shape of law reports finds a 
ready publisher, with the condition prevailing in the early part 
of the present century. Mr. Justice Story, writing to a personal 
friend, in 1813, concerning the first volumes of Gallison’s Re- 
ports of his decisions upon the circuit, says: “A volume of my 
reports is prepared by a reporter, but he finds here no person 
willing to print them and pay any value for the copyright. Our 
booksellers are poor, and law reports are not esteemed of so quick 
a sale as to induce a strong attachment to them. I hold now 
Cranch’s manuscript of the cases of 1812, which I am unable to 
dispose of for him, though I have offered them to several book- 
sellers.” Imagine a volume of reports of the Supreme Court of 
the United States now going begging for want of a publisher! 
Again, in 1815, Story writes: ‘“ Unless the first volume succeeds, 
they cannot be published ; and as no bookseller has any interest 
in the work, I have had my fears that the circulation would be so 
narrow as to forbid the risk of another. If sixty or eighty copies 
could be disposed of at New York, the patronage would be 
deemed adequate.” 

With so vast an accumulation of published decisions already 
in print, the time has long since passed when any lawyer, unless 
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of princely fortune, aspires to the ownership of all the reports. 
Most lawyers are obliged to content themselves with the reports 
of their own State and of the Supreme Court of the United States ; 
and, if ambitious of ownership of other reports, such ambition 
rarely extends beyond those of Massachusetts, the New York 
Court of Appeals, and some of the leading English reports. 
Only the great law libraries in the cities and at the State capi- 
tols are able to keep pace with the printing-presses in their rapid 
dissemination of the reports; and upon these libraries the vast 
and increasing numbers of yearly issues are a heavy and rapidly 
growing tax. To these must be added the large and rapidly in- 
creasing number of digests, indispensable in the use of this other- 
wise chaotic mass of reports, these digests forming a large and 
imposing library in themselves. Indeed, so rapid is the accu- 
mulation of the law reports of New York, that the publication 
of an annual digest has become a necessity in that State. And 
while this article is being written, there has appeared Gould's 
Annual Digest of New York Reports for 1881, purporting to 
digest all the cases decided by all the courts of that State for 
that year, including two volumes of Abbott’s New Cases, one 
of City Court Reports, two of Howard's Practice, three of the 
Supreme Court, five of the Court of Appeals, one of Civil Pro- 
cedure Reports, one of New York Superior Court Reports, one 
of Surrogate Reports, besides the New York Daily Register, 
Monthly Law Bulletin, and Weekly Digest. The mere enumer- 
ation of the volumes thus digested for a single year affords the 
strongest commentary upon the confused condition to which the 
present system of law reporting has been brought in the State of 
New York; and with the rapid increase in the number of courts 
in other States, and the steady growth in the business of the 
courts, it is only a question of time when the present condition 
of affairs in New York will be repeated in many other States of 
the country. Several of the States are already following closely 
upon New York in point of numbers, Pennsylvania having pub- 
lished two hundred and eight volumes, Massachusetts one hun- 
dred and thirty-four, and Illinois one hundred and ten. 

It is to be observed, also, that the ratio of increase in the 
published volumes is constantly accelerating. Let any lawyer 
familiar with the history of the reports of his own State during 
the past twenty years compare the ratio of annual increase now 
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with that of twenty years ago, and the truth of this statement 
will be abundantly verified. That the number of courts whose 
opinions are being reported and the numbers of judges writing 
opinions are constantly increasing, is beyond dispute. Even 
with the present number of judges and courts, and with no in- 
crease in the number of volumes published annually, the outlook 
for the future would be far from encouraging. Including the 
various courts of last resort and inferior tribunals whose reports 
are being published in this country in current series, there are 
now two hundred and ninety-eight State and territorial judges, and 
eighty-two Federal judges, — in all, three hundred and eighty, — 
whose opinions are being regularly published. Most of these are 
judges of courts of appellate jurisdiction and of last resort, the 
greater portion of whose working tiie is spent in writing elab- 
orate opinions, And yet, with this large number of judges con- 
stantly engaged in furnishing material to feed the presses to 
supply this steadily growing current of legal literature, the sys- 
tem of law reporting may be said to be only in its infancy. 
In our own country new States and Territories are constantly 
being created ; new Federal courts are being rapidly established ; 
new judges are being added to the courts of appellate jurisdiction 
in the older and more populous States; intermediate courts of 
appeal are being provided in many of these States; and bills are 
now pending in Congress for the establishment of a vast system 
of intermediate appellate courts in the different Federal circuits, 
and for increasing the number of those circuits and the number 
of their judges. When to this rapidly increasing array of courts, 
whose opinions are to be reported, is added the element of a 
constant increase in the volume of business transacted in the 
existing courts, the assertion that the system of law reporting 
now prevailing is as yet only in its earlier stages will hardly be 
deemed extravagant or unwarranted by conceded facts. And 
unless some means shall speedily be devised of checking this 
appalling number of publications, it is perhaps within the bounds 
of moderation to assert that lawyers now in practice at the bar 
may live to see the number of volumes of reports in the English- 
speaking countries exceed twenty thousand. 

If the quality of the work done improved with the increase in 
quantity, there would perhaps be less cause for complaint by a 
sorely burdened profession. But, so far from this being the case, 
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it may be doubted whether the work of law reporting at the 
present day is in all respects as thorough, careful, and accurate 
as that shown in many of the earlier reports. In the early his- 
tory of law reporting a volume of reports was of far greater 
relative importance than now, and more care and labor were ex- 
pended in its preparation. The labor of reporting partook more 
of the dignity of authorship, and the volumes, as they appeared, 
were read and studied much as are the elementary works of the 
standard writers of the present day. Story is said to have exam- 
ined every new volume of reports as soon as it was issued, and 
to have familiarized himself with every important case which it 
contained. Fortunate, indeed, is the lawyer, burdened with the 
cares of an active practice, who can-now do as much even with 
the reports of his own State. Now, a volume of reports is but 
one of a long series, hardly distinguishable from the others except 
by number. The reporter, burdened with a mass of rapidly ac- 
cumulating opinions, and ambitious to keep pace with the work 
of his court, crowded by his publisher upon the one hand and by 
the court upon the other, can hardly hope to do-his work with 
that degree of accuracy and thoroughness which was possible 
under the earlier system. 

Our brethren of the English bar fare even worse than our- 
selves, under the system prevailing in that country; and the 
current volumes of English reports, as compared with such re- 
ports as Vesey in chancery and the Term Reports in law, con- 
trast but poorly with the earlier and better standards. The 
regular series of reports in England are now under the control 
and superintendence of the Incorporated Council of Law Report- 
ing, composed of two barristers from each of the Inns of Court, 
two solicitors from the Incorporated Law Society, with the 
Attorney-General and Solicitor-General as ex officio members. 
These have general charge and superintendence of the reports, 
and under their direction various barristers, usually two in 
number, are assigned to the different branches of the courts, and 
by them the actual labor of reporting is performed. However 
perfect this system may appear in theory, its chief fault in prac- 
tice would seem to be a want of that individual responsibility 
which attaches to the work of an independent official reporter 
appointed by, and responsible to, the court, Certain it is that 
the English reports of late years are scarcely equal to the work 
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of earlier reporters, or to the current volumes in the different 
series of American reports. A noticeable fault, apparent in 
most of them, is an undue prolixity in the statement of the 
points of counsel and remarks of the court, whole pages of 
the volumes being often disfigured by constant interruptions of 
the judges, forming a running colloquy between court and coun- 
sel; the casual remarks of the judge upon the bench thus in- 
terjected into the midst of an argument being preserved and 
perpetuated as a part of the history of the case. 

Much, too, of the redundancy apparent in these volumes is 
not the fault of the reporter, but rather of the judges them- 
selves, and is due to the fact that, as a rule, the opinions of the 
English judges are delivered orally and are reported in short- 
hand. The tendency to undue prolixity under such a system is 
unavoidable. Especially is this tendency noticeable in the House 
of Lords, where opinions are rendered, for the most part, orally 
‘by the different law lords, each giving his own views upon the 
case at bar, and each repeating in large measure the facts of the 
case as stated by the preceding judges. As a striking instance 
of this vicious system may be cited the recent case in the House 
of Lords of Dublin W. & W. R. Co. v. Slattery.1 The case was 
brought by a widow to recover of a railway company damages 
caused by the death of her husband, who was killed by a train. 
The principal point of contention was whether, when the evi- 
dence was complicated upon a pure question of fact, it should be 
left entirely to the consideration of the jury. So elementary a 
proposition would seem to require no extended elaboration, and 
yet we find the eight law lords sitting upon the hearing, each 
expressing his own views and giving his own opinion with more 
or less fulness, the whole comprising fifty-seven pages of opinion. 
Three of the lords dissent from the majority, and thirty-one 
pages are required to indicate the grounds of their dissent. 
And as an instance of the slovenly method of reporting the 
arguments of counsel, in the same case, may be cited the fact, 
that the reporter states “the following cases were cited and 
commented on;” and then follows with a list of cases covering 
an entire printed page, giving merely the titles of the cases, 
without stating a single point involved in the cases cited, or , 
the point in support of which they were cited. 


1 3 App. Cas. 1155. 
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In many of the cases in the House of Lords, the concurring 
law lords begin their opinions by stating that they are of the 
same opinion with their noble and learned friend upon the wool- 
sack, who has first announced his opinion. Having thus ex- 
pressed their full and complete concurrence with the exhaustive 
opinion of the Lord Chancellor, they then proceed to deliver 
equally exhaustive and elaborate opinions of their own, discuss- 
ing the ease, both as to the law and the facts, in all its possible 
phases. Under such a system it is little wonder that the reports 
in the English courts are increasing in equal ratio with those of 
our own country, 

Another and by no means unimportant factor in the rapid in- 
crease of our own reports is found in the fact that in many of 
the States the reporter is still allowed to copyright his volumes 
in his own name, and has a pecuniary interest in their publica- 
tion, whether published by himself or through an independent 
publisher. Even in those States which have absolutely prohib- 
ited the reporter from taking the copyright in his own name, or 
from having any pecuniary interest in his reports, the publisher, 
however he may be restricted by statute as to the price of the 
volumes, still finds it to his interest to increase their number to 
the utmost limit. And in many of the courts, both State and 
Federal, it is still a matter of common interest to both publisher 
and reporter to increase the number of volumes as rapidly as 
possible. The profits of both being dependent upon the number 
of volumes produced and sold, the temptation to their rapid pro- 
duction is too strong for average fortitude to overcome. The 
result, not unfrequently, is a system of padding which is seen in 
so many of our reports, in which the problem proposed would 
seem to be the production of the largest amount of book 
with the smallest quantity of material ; ‘ but one half-penny- 
worth of bread to this intolerable deal of sack!” Long and dis- 
cursive head-notes, unduly extended statements of fact, prolix 
arguments of counsel, often printed literally, page by page, from 
the arguments filed, the only reportorial labor involved being the 
use of the scissors, — are the results which too frequently follow 
from a system under which the compensation of the reporter is 
dependent upon the number of his volumes printed and sold. 

Nor is the reporter alone in fault, since in many cases the 
volumes are swelled beyond their due proportion by prolix opin- 
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ions in the nature of elaborate essays upon the questions of law 
involved in the particular case, and an extended and discursive 
statement of the conflicting facts in the record. Especially is 
this noticeable in judges who are new upon the bench, and ambi- 
tious to win distinction in their new vocation. And in the pub- 
lished opinions of judges of inferior jurisdiction, whose decisions 
are not final, we frequently find even more lengthy and exhaus- 
tive discussions of the question under consideration than in the 
corresponding decisions of the courts of last resort. These de- 
cisions being frequently overruled upon appeal, the reported 
opinions are left as monuments of the diligence and labor of the 
ambitious judges by whom they were written, and take their 
place in the constantly increasing list of overruled cases. 

The question has thus far been considered solely in its material 
or mathematical aspects, with reference merely to the number of 
volumes, their great cost, and the rapidly accelerating ratio of 
their increase. But it has a deeper significance, which within 
the limits of this paper can only be indicated and not discussed. 
It can hardly be doubted that the rapid accumulation of so large 
amass of precedents, and their constant use in practice, so far 
from strengthening the foundations upon which our jurisprudence 
as a system is based, has a well-defined tendency to weaken them 
by the substitution of precedents for principles in the practical 
administration of justice. The germinal principles underlying 
our system of law are of slow growth, and, as compared with 
the cases themselves, few in number. The ramifications and 
refinements, distinctions and modifications, which have been 
added to these principles under this iniquitous system of report- 
ing are of endless variety and infinite in detail. In the labyrinth 
of cases through which a lawyer is thus obliged to grope his way 
in the preparation of a case, there is constant temptation to for- 
get the underlying principle in the search for a precedent exactly 
in point. The tendency is to try our cases upon precedent rather 
than upon principle, and it is matter of common remark among 
the elder school of lawyers and judges that the younger men at the 
bar rely too much upon books and too little upon the elementary 
doctrines by which all cases should be decided. That the result, 
as affecting both lawyers and judges, is pernicious in the extreme 
cannot be doubted ; that this result is in large measure due to 
the vast accumulation of reported cases seems equally clear. 
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The only efforts which have thus far been made to afford 
relief from the evils of the present system have been directed, 
not to the prevention or curtailing of the multiplicity of re- 
ports, but merely to condensing the volumes of a given series 
into a more compact form and into fewer volumes, still leay- 
ing the series itself to be perpetuated and increased. Among 
these efforts at condensation may be noticed Moak’s English 
Reports, begun by Mr. Nathaniel C. Moak in 1872. As stated 
in the preface of his first volume, this series was designed to in- 
clude all English cases which were believed to be of any value in 
this country, without abridgment and in full, as reported in the 
English reports commencing with the year 1872. At the present 
writing Mr. Moak has published twenty-eight large volumes, the 
last bringing the English reports down to the year 1878. The 
cases are annotated with more or less fulness; but however 
valuable this series may be intrinsically, the fact that twenty- 
eight large volumes are necessary to present the pith of the Eng- 
lish decisions during a period of only six years would seem to 
indicate that the case was one in which the remedy was almost 
as grievous as the disease. 

In the same class of works may be included the series of 
American Reports, begun by the late Isaac Grant Thompson 
in 1871, and after the death of that accomplished and lamented 
writer continued by Mr. Irving Browne. It is the purpose of 
this series to present all cases of general value decided by the 
courts of last resort in the United States, unencumbered by prac- 
tice cases and those of merely local importance. The decisions 
are selected from the last volume of the current reports of each 
State, the head-notes and statement of facts in each case being 
rewritten. Asa rule, the opinions are given in full, except where 
they turn upon questions of fact or upon merely local questions. 
Foot-notes are added to many of the cases, giving references to 
other decisions upon cognate questions. The twenty-eighth and 
last of these volumes which has appeared contains decisions 
down to December, 1880, and embraces cases reported originally 
in twenty-six different volumes of reports. 

In 1878 Mr. John Proffatt began the preparation of the 
American Decisions, which were intended to include all the 
cases of general value and authority in the courts of the several 
States from the earliest issue of their reports down to the year 
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1869, the period with which the series of Mr. Thompson’s Amer- 
ican Reports, above mentioned, began. The scope of the work, 
as announced by the reporter, was to present all cases of estab- 
lished general authority which had been indorsed by subsequent 
decisions or cited by text-writers. Cases turning upon local 
statutory law and of no general authority beyond the particular 
State were to be discarded, as well as obsolete cases. The aim 
was to give, by a series of continued, authoritative decisions, the 
sytem of law in each of the States as compared with other States 
of the Union, and thus to show by a compilation of contempora- 
neous decisions the structure and growth of American law, and to 
present in outline a system of comparative American jurispru- 
dence. The points of counsel are, to some extent, preserved, 
with the authorities cited in support of them. When a decision 
embraces several points, some of which have no present value, 
or are of merely local interest, or turn upon points of practice, 
such parts of the decision are eliminated. These reports were 
intended to embrace all the American decisions of general value 
down to the American Reports, which were to be regarded as 
a supplement or continuation of this series, — the two combined 
thus presenting the entire body of American decisions of value 
ina condensed form. It was estimated that seventy-five volumes 
would complete the work; but as thirty-one volumes have al- 
ready appeared, the last bringing the work down only to the 
year 1838, it is doubtful whether the original design can be com- 
pleted within the limits proposed. The last volume comprises 
the decisions of general importance embodied in twenty-nine 
volumes of State reports. The Federal reports are not in- 
cluded in the scope of the work. Mr. Proffatt’s death occurring 
after the publication of the eleventh volume, the work has since 
been continued by Mr. A. C. Freeman. 

The large number of volumes which have already accumulated 
in the three independent series of condensed reports above enu- 
merated, with the copious digests which are found a necessity 
in the use of these condensed reports, sufficiently indicate that 
they do not afford an adequate remedy for the grievance under 
discussion. Constituting, as they do, an elaborate law library 
in themselves, and not proposing or professing to go to the root 
of the evil, or to check the rapid increase of the original vol- 
umes from which they are compiled, they can hardly be said to 
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have solved the problem which we are considering. Nor is this 
statement in any sense to be considered as a reflection upon, 
or criticism of, the intrinsic merit of the three series of reports 
named. So far from this, it should be said, in simple justice to 
the reporters, that the work has been, in the main, thoroughly 
and satisfactorily done, the cases being selected with great care 
and discrimination, being clearly and accurately presented, and 
frequently annotated with learned and exhaustive notes upon 
kindred topics. It is only intended to show that such a system 
of condensing reports is not the true solution of the problem 
of relieving the profession from the rapid accumulation of the 
original reports themselves. 

What, then, can be done to reform the system, or to reduce this 
vast mass of legal literature to moderate dimensions, and to keep it 
for the future within more reasonable limits. Short of an absolute 
revolution in the system itself, such as that involved in a complete 
codification in the entire body of our reported law, it is difficult to 
conceive of any plan which will work a complete and lasting re- 
form. Codification, however, whether of our jurisprudence as a 
science, or of the procedure through which it is administered, is so 
pregnant with possible evils which we know not of, that the pres- 
ent generation of American lawyers, in many of the States, can 
hardly be induced to listen patiently to its mere suggestion. 

But without venturing at present upon so radical a reform as 
that involved in any scheme of codification, much may yet be 
done to lessen the burdens of the present system and to keep it 
within more reasonable bounds in the future. And, first of all, 
the publication of law reports in this country should be confined, 
with the possible exception of the Circuit Courts of the United 
States, strictly to courts of last resort. Whatever value may 
attach to the opinions of inferior courts, as legal essays or argu- 
ments, is more than counterbalanced by the inconvenience and 
danger incident to the use of published opinions, which are 
liable to be reversed by an appellate tribunal. Abundant proof 
of the correctness of this assertion may be found in the use of 
either Barbour’s or Hun’s New York Supreme Court Reports, 
notably the Special Term decisions. One can never feel safe in 
citing them as authority until he has ascertained whether the 
given opinion has been reversed or modified by the General Term 
or by the Court of Appeals. A possible exception in the case 


YUM 


WHAT SHALL BE DONE WITH THE REPORTS? 443 


of the Circuit Courts of the United States is suggested, because 
these courts are, in many cases, courts of last resort ; and the im- 
portance of the questions submitted to these tribunals, especially 
in equity cases, and the high character of the judges presiding 
over them, give to their published opinions a weight to which those 
of the nisi prius courts of the various States are not entitled. 
Again, it should always be left discretionary with the court to 
determine what opinions are worthy of publication, and none 
should be reported unless specially designated for that purpose 
by the court. This system already prevails in the States of Wis- 
consin and Virginia, and operates satisfactorily in practice. In 
Pennsylvania and New York the reporter is required to publish 
such decisions as the court may designate, with such others as, 
in his judgment, may be deemed worthy of publication. In 
Massachusetts, as in the Supreme Court of the United States, 
‘the reporter is required to report all the decisions of the court. 
But whether it be made obligatory or discretionary with the 
reporter to publish all opinions, in either event they all find their 
way into print, and the only sure preventive is the adoption of 
the system of Wisconsin and Virginia, — absolutely prohibiting 
the reporter from publishing what is not designated by the court 
for that purpose. Under such a system there should be rigidly 
excluded from publication all cases in which the opinion turns 
upon questions of fact, as distinguished from questions of law. 
The facts of a particular case are of interest only to the parties 
litigant in that case. The only value to the profession or to the 
public of the reported case is its enunciation of some legal prin- 
ciple ; and, if this be wanting, there is neither excuse nor justifi- 
cation for its publication. . 
Many cases, too, are decided upon familiar principles, and the 
opinion of the court, after a review of the facts, merely affirms 
some well-established and universally recognized doctrine. All 
these should be rigidly excluded from the published volumes. 
The same principle of exclusion should be applied to most mo- 
tions of an interlocutory nature pending the determination of a 
case in a court of last resort. While such motions sometimes re- 
quire the application of legal principles for their decision, they gen- 
erally turn upon mere questions of practice. And the practice of 
these courts, under their published rules, is not usually sucha sealed 
book as to require elaborate printed opinions for its elucidation. 
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Much unnecessary space is also occupied in many of our re- 
ports by the arguments of counsel. It is true that the points 
made by counsel, in so far as they are passed upon by the court 
in its decision of the case, are, if well reported, of considerable 
value to lawyers in the preparation of their cases. Too fre- 
quently, however, they are neither well nor accurately reported. 
The ease with which a report may be swelled by the use of the 
printed arguments of counsel affords a strong temptation to an 
overworked reporter. And when it is remembered that the au- 
thorities cited in the arguments of counsel are rarely verified by 
the reporter by comparison with the volume and page, the result 
being gross inaccuracies of citation, it may well be questioned 
whether the profession would not, upon the whole, be gainers 
if the arguments were, as a rule, omitted from the reports. 

Another and a strong temptation to the undue multiplication 
of the reports might be removed by depriving the reporter of 
all pecuniary interest in his volumes. Elevate the dignity of his 
office by making him a paid official of the State, deriving his 
compensation from a fixed salary, the copyright of his reports, 
if copyrighted at all, being taken for the benefit of the State, the 
reports being published by the lowest bidder. Place him upon 
the same plane with the judges as regards his compensation, and 
the temptation to the mere making of books as articles of mer- 
chandise is at once removed. This system has, in substance, 
been adopted in the States of New York, Michigan, Ohio, Iowa, 
and Wisconsin, and is found to work admirably in practice. 
Certainly the reports of these States have not depreciated in 
quality or value since the change from the former system, under 
which the reporter was his own publisher and the reports were 
his individual property. 

Finally, the judges themselves should be reminded that the 
rapid accumulation of reports is, in large measure, due to their: 
own prolixity in the writing of opinions of undue length. The 
time for learned and elaborate essays, in the form of judicial 
opinions, with exhaustive reviews of all the authorities from the 
year-books down, has long since passed. Hair-splitting distinc- 
tions and exercises in dialectics should no longer find place in the 
literature of the law. The overworked lawyer, in the hurry of 
active practice, reads an opinion for its pith and marrow, and 
for nothing else. A concise statement of the facts of the case, 
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a brief, pointed, and crisp enunciation of the principle upon which 
it is decided, with a citation of a few leading authorities, if any, 
bearing upon the question, are all that he desires. And what 
more, it may be asked, is necessary, either for the student or 
practitioner? It is the boast of a learned judge of the writer's 
acquaintance, who has occupied the bench for a quarter of a cen- 
tury, that he has written more pages of judicial opinions than 
any judge in America. It should rather be the height of judicial 
emulation to compress one’s judicial opinions into the shortest 
and most concise form consistent with clearness. 

It is not perceived that the problem of reforming the present 
system of reporting presents any such intrinsic difficulties as to 
place it beyond the grasp of the profession, if they could be 
brought to unite upon any given plan for redress. There is 
needed, first, a general conviction of the imperative necessity of 
an early reform, which conviction, it is believed, is already be- 
ginning to assume definite shape in the minds of many lawyers 
and judges throughout the country. When this conviction shall 
have become so general and so pressing as to demand action, it 
is believed that a national convention of lawyers, representing 
the different States, could readily formulate a system of report- 
ing which should combine the elements of curtailment, repression, 
and exclusion above indicated, which, if followed by appropriate 
legislation in the various States, would at once give immediate 
and lasting relief. 

It is, of course, too much to hope that these or any kindred 
suggestions, looking toward the curtailment of the reports, will 
find immediate adoption. Lawyers and law-makers are prover- 
bially conservative, even in the reform of conceded abuses; and 
when to such conservatism is added the element of the personal 
and pecuniary interest of a large body of reporters and publishers, 
we have a combination of forces leaning toward the perpetuation 
of the present system which will not be easily or speedily over- 
come. Agitation, however, is always prophetic of reform; and 
to the lawyers of the country, aided by the legal press, must be 
remitted the task of inaugurating such agitation and discussion of 
the problem as will, sooner or later, result in the desired reform. 

J. L. Hien. 


Cuicaco, Illinois, April, 1882. 
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Tue books abound in dicta that common carriers can exact 
only a reasonable compensation for their services. ‘ Against a 
common ferryman, an action upon the case lies if he exact ex- 
cessive prices.” ! Case lies for goods lost by a common carrier 
paid for their conveyance “ according to the custom.”? A car- 
rier is obliged, * for a reasonable reward, to carry.”? “A car- 
rier is by law liable to carry everything which is brought to 
him, for a reasonable sum to be paid for the same carriage, and 
not to extort what he will.”* And such is the law.’ In this 


respect, it places common carriers upon the same footing as inn- 
keepers, or others exercising public employments.® 

Instances of extortion by common carriers are, among others, 
the following: Where a railway company has been in the habit 
of making allowances to individuals for collecting and delivering 


goods to it, it is unreasonable to charge a carrier for these ser- 
vices, though the company be willing to perform them, if, in fact, 
the carrier performs them himself and does not require the com- 
pany to do so.7_ And it seems to be the duty of a railway com- 
pany to have its tracks so arranged with sidings, as to make it 
possible for consignees to get their goods directly from the cars, 
without having them first unloaded into a freight depot; and 
if the company has no such sidings or arrangements it cannot 


1 Arguendo, Churchman v. Tunstal, 


Hardress, 163. 

2 Bacon’s Abridgment, Carriers, B. 

% Per Best, C. J., Riley v. Horne, 5 
Bing. 224. 

* Per Lawrence, J., Harris v. Packwood, 
3 Taunt. 272. . 

5 See Pickford v. Grand Junc. R. Co., 
& Mees. & W. 377; Hawk. P. C. Book L 
ch. 32,§ 2; Jackson v. Rogers, 2 Show. 
327; Elsee v. Gatward, 5 Term Rep. 149; 
Chicago, &e. R. Co. v. Parks, 18 Ill. 491; 
Boson v. Sandiford, 1 Show. 104 ; Hollister 
v. Nowlen, 19 Wend. 239; Cole v. Good- 
win, 19 Wend. 261; Smith v. Chicago, &c. 


R. Co., 5 N. W. Rep. 242; Brown v. Ad- 
ams Ex. Co., 15 W. Va. 821; Southern 
Ex. Co. v. Memphis, &c. R. Co., 13 Cent. 
L. J. 68; Chicago, &e. R. Co. v. People, 
67 Ill. 11; Camblos v. P. & R. R.Co., 4 
Brews. 563. 

6 Jackson v. Rogers, 2 Show. 327; Bo- 
son v. Sandiford, 1 Show. 104, 105. 

7 Parker v. Great W. R. Co., 7 Mann. 
& Gr. 253; 6 El. & BI. 77; Garton v. Same, 
1 Nev. & Mac. 214; Garton v. Bristol, &e. 
R. Co.,1 Nev. & Mac. 218; Pickford v. 
Grand June. R. Co., 10 Mees. & W. 399; 
Baxendale v. Great W. R. Co., 14 C. B. 
n. 8.1; 16 C. B. 8, 137. 
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make a terminal charge for unloading the goods into a depot.! 
And since a sum paid for mileage includes payment for switch- 
ing and labor incidental to making up trains, a charge, over and 
above mileage, of 8d. per ton, for switching and work done upon 
sidings, is unreasonable and extortionate.? 

The Northwestern Railway Company had a station at Burton, 
connected by branch lines of its own with the premises of certain 
brewers there. The company charged the same station-to-station 
rates between other places and any part of Burton to which its 
lines extended. The brewers, with their own engines, hauled 
the trucks containing their own goods between the company’s 
station and their own premises, loading and unloading them, 
themselves, upon the latter. They were allowed a rebate from 
the station-to-station rates of 43d. per ton for haulage, and 9d. 
per ton for unloading deals and staves, thus getting a rate 13}d. 
cheaper than the rate charged others in Burton whose premises 
had no connection with the railway. This allowance was ob- 
jected to as being excessive and unreasonable. It was said: * If 
_ 44d. a ton is allowed for simply hauling, it seems to us too much. 
The locomotive expenses of a goods train do not average 1s. a 
mile with a full load, and could not amount to as much as 443d. 
a ton upon branches not exceeding one mile in length, even with 
such causes of increased cost as working in and out of sidings, 
and drawing light loads over short distances. But it does not 
seem to us too much nor yet too little, if it represents in addi- 
tion the value to the companies of being able to discharge their 
loaded trucks outside their station, and in the goods yard of 
other persons ; and, so considered, this rebate is no prejudice to 
anyone, and is part of a traffic arrangement of general con- 
venience and economy. 

* There is no other service included in the goods rate, and 
which the companies are relieved of, except loading and unload- 
ing, and the rebate of 9d. applies specially to this... . Now, 
they contend that staves and deals can be unloaded for 2d. per 
ton, and that to allow 9d. for the service is in effect to reduce, by 
the difference between 2d. and 9d., the rates at which the com- 
panies carry timber for the brewers below the rates charged to 
the complainants. We think that the sum per ton which it 


1 Locke v. N. E. R. Co., 3 Nev. & Mac. 2 Watkinson v. Wrexham, &c. Co., 3 
44. Nev. & Mac. 5. 
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would actually cost the railway companies to load and unload 
railway trucks with goods of this kind would be considerably 
under 9d., and we are not prepared to value the service at more 
than half of so high a figure ;” and it was accordingly ordered to 
be reduced 44d.1 

The following fish tariff was fixed between Yarmouth and 
London, via the Great Eastern Railway : — 


Under and not exceeding 18 Ibs. . . . . . . 3d. per package. 
&e., &e., &e. 


W., a trader at Yarmouth, sent fish in baskets of 20 lbs., and 
was charged at the rate of 4d. for 28 lbs. He proved that he 
could not alter the size of his baskets without injuring his busi- 
ness, and that baskets of 21 lbs. in weight cost the company no 
more expense or labor than baskets of 18 lbs. weight. It was 
held that the rate must be 21 lbs. and 18 lbs. for 3d.? 

It is unreasonable to charge for packed parcels at a rate ap- 
plicable to the parcels separately and individually. It is also 
unreasonable to charge one coal-dealer renting storage room for 

_ coal a rate for carriage of the coal and a rent for the storage 
room, and another dealer not renting storage room a higher rate 
for carriage and 3d. in lieu of storage rent besides. And an act 

4 authorizing a charge for toll will not warrant the carrier in im- 

posing an extra charge for terminal services in receiving, load- 

4 ing, and unloading the goods.5 

q But it is not unreasonable for a carrier to charge the usual rate, 

notwithstanding the consignor or consignee assist in loading, 

q unloading, or weighing the goods. They are entitled to no 

4y allowance for services voluntarily rendered.6 Nor is it unrea- 

§ sonable for the company to charge for the use of its wagons 

j elsewhere than upon its own premises.’ And where a railway 

4 company in carrying goods took them past C. Junction to N. E. 


q 1 Bell v. London, &c. R. Co., 2 Nev. 5 Pegler v. M.R. & C. Co., 6 H. & N. 
& Mac. 189. 644. 

2 Woodger v. Great Eastern R. Co., 2 6 Edwards v. G. W. R. Co., 11 C. B. 
Nev. & Mac. 102. 588. And see Pegler v. M. R. & C. Co., 6 
a % Edwards v. G. W. R. Co., 2 Nev. & H. & N. 644. 

q Mac. 16. 7 Aberdeen, &. Co. v. Great, &c. Co., 
1 * Locke v. N. E: R. Co., 3 Nev. & Mac. 3 Nev. & Mac. 206. 
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Station and back to C. Junction, and then on by other lines, 
charging therefor a mileage rate which included mileage between 
these places, it was held that it might so charge, such route being 
usual and reasonable.! And by statute in New York it is not 
extortion for a railroad company to take the legal rate of fare for 
one mile for any fractional distance less than a mile? But illegal 
and excessive fare paid under protest is recoverable. 

What is a reasonable traffic rate? It is said that the stock- 
holders of a railway have a legal right, not to whatever income 
the possession of a monopoly enables them to extort from the 
public, but only to such an income as will suffice to pay the cur- 
rent expenses of repairing, keeping open, and operating the road, 
rolling-stock, and other accessorial instruments of conveyance, — 
depots, delivery wagons, &c.,— and pay them, besides, a reason- 
able interest or profit upon their money invested. If this be 
true (and it is believed), reasonable traffic rates are such rates 
as, if charged upon the traffic, will produce the desired income. 
But the ascertainment of the aggregate amount of such an in- 
come would be in itself an operation of considerable difficulty, 
requiring extensive investigation and accurate statements of the 
current expenses and of the cost of construction. Difficult ques-. 
tions would arise, such as whether the cost of construction (so 
called) should be the original cost, cost as represented by capital 
stock (in many cases largely “ watered”), or the actual present 
value of the road and its equipment. 

And having ascertained the aggregate income desired, problems 
of still greater difficulty present themselves when it is attempted 
to classify the traffic with reference to the quantity and quality 
of transportation required by it, to fix the fractional portion of 
the gross income which each class of traffic should pay, and to 
establish the rates at which it would do it. Nevertheless, it is 
believed not impracticable to arrive at a reasonable rate in some 
such method as here suggested! The courts have declared 
that they have the power to fix reasonable traffic rates. Thus 
the Circuit Court of the United States, in a suit by an express 
company to enjoin unjust discrimination and extortion, decides, 
by Judge McCrary, that “the railroad company is bound to 


1 London & S. W. R. Co. v. Myers, 39 8 Chicago, &. R. Co. v. Smith, 38 Ind. 
L. J.C. P. 57. 123; 5 N. W. Rep. 242. 

2 Nellis v. N. Y. Cent. R. Co., 30 N. Y. 4 See Carmarthen, &c. Co. v. Central 
505. Wales, &c. Co., 2 Nev. & Mac. 23. 
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carry .. . for a reasonable compensation. . .. A court of 
chancery has power to decree a compliance with this wholesome 
regulation. . . . Iam not prepared to fix the maximum rates to 
be charged for the transportation of express matter, but I have 
no doubt of the power of this court, after investigation, to do 
so. An order for this purpose should not, as a rule, be made 
until after a reference to a master, and a report by him after a 
hearing.” } 

The railway company was temporarily enjoined from charging 
the express company “ more than a fair and reasonable rate.” 

Subsequently this suit and’ several others involving the same 
points came on together for final hearing before Mr. Justice 
Miller, of the United States Supreme Court, Circuit Judge 
McCrary and District Judge Treat sitting in bane. Mr. Justice 
Miller wrote the opinion. “This express matter,” said he, * and 
the person in charge of it should be carried by the railroad com- 
pany at fair and reasonable rates of compensation, and where the 
parties concerned cannot agree upon what that is, it is a question 
for the courts to decide.” Then affirming generally the power 
of a court of equity to compel a railway company to perform its 
duty in this regard, he continues: ** While I doubt the right of 
the court to fix in advance the precise rates which the express 
companies shall pay and the railroad companies shall accept, I 
have no doubt of its right to compel the performance of the 
service by the railroad company, and, after it is rendered, to 
ascertain the necessary compensation and compel its payment. 

“To permit the railroad company to fix upon a rate of com- 
pensation which is absolute, and insist upon the payment in 
advance, or at the end of every train [road], would be to enable 
them to defeat the just rights of the express company, to destroy 
their business, and would be a practical denial of justice. 

“To avoid this difficulty I think the court can assume that 
the rates or other mode of compensation heretofore existing 
between any such companies are, prima facie, reasonable and 
just, and can require the parties to conform to it as the business 
progresses, with the right to either party to keep and present an 
account of the business to the court at stated intervals, and 
claim an addition to or rebate from the amount so paid; and to 
secure the railroad company in any sum which may be thus 


1 Southern Ex. Co. v. Memphis, &c. R. Co., 8 Fed. Rep. 799. 
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found due them, a bond from the express company may be re- 
quired in advance. 

“Where no such arrangement has heretofore been in existence, 
it is competent for the court to devise some mode of compensa- 
tion to be paid as the business progresses, with a like power of 
final revision on evidence, reference to master,” &c. 

The decree continued the injunction in force. As to past 
extortions, leave was given the express company to apply for an 
investigation thereof before a master. The railway company was 
decreed to have no right to require prepayment for its services, 
or payment therefor at the end of every train. The express com- 
pany was required to keep and pay monthly a true account of 
the services rendered it by the railway company, and to secure 
the payment thereof by a bond of $150,000. The railway com- 
pany was directed to charge for its services “at a rate not 
exceeding fifty per centum more than its [the railway company’s] 
prescribed rates for the transportation of ordinary freight, and 
not exceeding the rate at which it may itself transport express 
matter on its own account, or for any other express or other cor- 
poration, or for private individuals.” ! 

Judge McCrary concurred ; but Judge Treat is reported to 
have said that when Justice Miller and Judge McCrary were 
present he did not under the law have any voice in the decision 
of the case ; that were it not so he would put in writing a dis- 
senting opinion as to some of the conclusions stated, for he was 
clearly of the opinion that it was beyond the powers and func- 
tions of the court to hold, practically, under their control the 
administration of railroad affairs as to freight and other business ; 
and that the powers of the court extend no further than to com- 
pel equality of rates without discrimination, but not to settle or 
prescribe rates. To this it may be said that when Justice Miller's 
opinion was read, both he and Judge McCrary were absent, 
Judge Treat alone being present and reading the opinion written 
by Justice Miller. Still, perhaps, it would have been contrary to 
law for Judge Treat to have expressed himself in writing con- 
cerning the case. This is to be regretted, for the views of so 
able a jurist as Judge Treat would certainly have been a valu- 
able contribution to the literature of this important subject. 

But a dissent from Justice Miller’s opinion upon the ground 


1! Southern Ex. Co. v. St. Louis, &. R. Co., 10 Fed. Rep. 210, 869. 
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that, practically, it places the administration of railroad affairs, 
as to freight and other business, under the control of the court, 
does not appear well-founded. The decision does not assume for 
courts any power or function of railway management. It does 
not give them, either practically or theoretically, the administra- 
tion of railway affairs. It leaves every company at liberty to 
fix its rates and administer its own business, subject only to judi- 
cial interference in exceptional instances where the company’s 
administration is shown, by reason of extortion or unjust dis- 
crimination, to be wrongful and illegal. The exceptional in- 
stances may, at present, be numerous, and, by consequence, 
judicial interference is likely to be frequent ; but it will be none 
_the less exceptional, and it will cease altogether — if railway 
companies ever abandon extortion and unjust discrimination for 
reasonableness and equality. 

It may further be said that in England similar powers of inter- 
ference have, by statute, been conferred upon a court composed 
of railway commissioners. It has for some years fixed railway 
rates, and in many cases stopped extortions, unjust discrimina- 
tions in rates and facilities, and similar railway abuses. So far 
no ill consequences have resulted from the interference of the 
court. On the contrary, substantial benefits have accrued ; and 
the fear of injury from such a source is not believed to be well 
founded. Experience does not justify it. 

It will not be uninteresting to examine the method adopted 
by the English Railway Commissioners in fixing charges. The 
Central Wales Company was authorized either to run its cars 
upon a portion of the Carmarthen & Cardigan Company’s road, 
upon paying a suitable compensation for the privilege, or to con- 
struct a parallel line of its own. It elected to run over the road 
already built, and added thereto, at its own expense, a third rail 
upon which to run its narrow-gauge cars. It also expended 
money in specially adapting a station, and constructing sidings, 
for its own use, on the Carmarthen road. Failing to agree upona 
proper compensation, the companies applied to the commissioners 
to have it fixed. They decided that the election of the Central 
Wales to use the existing line instead of building a new com- 
petitive line for itself was not a reason for reducing the compen- 
sation it should be required to pay; that the expense of putting 
down the third rail, constructing special sidings, and adapting the 
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station would not be sufficiently allowed for by the Carmarthen 
Company not making the extra charge to the Central Wales 
Company of toll and station rent which it would have made had 
it altered the station, constructed the sidings, and put down the 
rail itself. They thought this expense should be considered in 
fixing the ordinary toll, and it further decided that the tolls should 
vary with the actual traffic from time to time, and that it would 
not be fair to ascertain the cost of building the portion of line 
and the station, consider the companies as joint owners, charge the 
Central Wales interest upon a specific portion of such cost, and 
give it the right to make any use it pleased of the property. In- 
terest was, however, computed upon the cost of the station alone, 
and the Central Wales Company was required to pay as rent such 
a portion of that interest as corresponded to its proportion (two- 
sevenths) of the total use of the station. But the company was 
allowed to deduct from this sum the amount of interest at five 
per cent upon the money it had expended upon the station in 
adapting it to its use. 

As to the toll for the portion of line used, the commissioners 
decided that if the use thereof by the two companies was equal, 
it would be proper to ascertain the * cost or value ” of the road 
used, compute thereon the sum payable for maintaining and re- 
newing the road, and for interest on the money invested in it, 
and require each company to pay one-half thereof, less, however, 
as to the Central Wales Company, the interest upon the money 
it invested in putting down the third rail. But the use of the 
road by the two companies was unequal, and the Central Wales 
was required to pay more than one-half, because it was shown 
to have the greater and more profitable traffic.! 

To the questions, What are reasonable traffic rates? and, How 
are they ascertainable? a practicable, and apparently a legal, 
answer is, that the rates already established by the carriers are 
presumed reasonable until they are shown to be unreasonable. 
This appears to he the view of Mr. Justice Miller? And it would 
seem from the decisions that proof of any of the following facts 
would establish, at least, prima facie. the unreasonableness of a 


. v. Central Nev. & Mac. 47; Holland v. Festiniog R. 
. And Co., 2 Nev. & Mac. 278. 


2 See supra. 
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Wales, &c. Co., 2 Nev. & M 
see Bala, &c. R. Co. v. Cambrian R. Co., 2 FY 
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1. That a lower rate is charged for carrying similar goods a 
longer distance.! 

2. That the price of the service charged for has been included 
in a charge for some other service, or has been already paid.? 

3. That the charge is for a service which was not desired or 
requested, or was not in fact performed. 

4. That a lower charge for a like service is made to some other 
person similarly situated. 

5. That the company charges upon “ packed parcels” the rate 
chargeable upon the parcels separately and individually, instead 
of the rate upon the parcels in gross.® 

6. That the articles, e. g. different kinds of coal, upon which 
different rates are imposed are of substantially the same weight 
or bulk and value, and conveyable at the same cost.® 

It may be remarked in this connection that members of legis- 
latures, railway boards, and courts, in dealing with carriers’ 
charges, do not appear always to bear in mind clear conceptions 
of the nature of a railway charge, and of the services for which 


it is made. 


A railway charge is commonly called freight or fare, and is 
indiscriminately considered as if it were one charge for one ser- 


vice. It is not so, however. 


It is not simple in its nature, but 


compound, and commonly embraces the prices of several ser- 


vices ; namely : — 


1 Chicago, &e. R. Co. v. People, 67 Ill. 
21. See Hozier v. Caledonian R. Co. 1 
Nev. & Mac. 27; Jones v. Eastern Co. R. 
Co., 1 Nev. & Mae. 45. 

2 Bell v. Midland R. Co., 2 Nev. & Mac. 
185; Dunkirk v. Manchester, &c. R. Co., 
2 Nev. & Mac. 402; Howard v. Midland 
R. Co., 3 Nev. & Mac. 253; Watkinson v. 
Wrexhan, &c. R. Co., 3 Nev. & Mac. 5. 

8 Parker v. Great W. R. Co., 3 Ry. Ca. 
563; 6 El. & BI. 77; Pickford rv. Grand 
June. R. Co., 10 Mees. & Wel. 399; Bax- 
endale v. Great W. R. Co.,14C. B. wn. s. 
1; 16 C. B. n. s. 137; Garton r. Bristol & 
E. R. Co., 30 L. J. Q. B. 273; 1 Nev. & 
Mac. 218; Garton v. Great W. R. Co., 1 
Nev. & Mac. 214. 

* Crouch v. Great N. R. Co., 9 Exch. 
557; 11 id. 742; Atty.-Gen’l v. Birming- 
ham, &e. R. Co., 2 Ry. Ca. 124; Finnie x. 
South W. R. Co., 26 L. T. 14; Great W. 


R. Co. v. Sutton, 38 L. J. Exch. 177 (H. of 
L.); L. R. 4 H. L. 226; Parker v. Great 
W. R. Co., 3 Ry. Ca. 563 (Exch.); Ran- 
some v. Eastern Co. R. Co., 1 Nev. & Mac. 
63; Oxlade v. North E. R. Co.,1 Nev. & 
Mac. 72; Harris v. Cockermouth, &e. R. 
Co., 1 Nev. & Mac. 97 ; Baxendale v. Great 
W. R. Co., 1 Nev. & Mac. 191, 202; Garton 
v. Bristol & E. R. Co., 1 Nev. & Mac. 218; 
Goddard v. London, &e. R. Co., 1 Nev. & 
Mac. 308; Dephroys, &c. Co. v. Festiniog 
R. Co., 2 Nev. & Mac. 73; Holland v, 
Same, 2 Nev. & Mac. 278; Evershed v. 
London, &e. R. Co., L. R. 2 Q. B. D. 254; 
46 L. J. Q. B. D. 289; Locke v. N. E. R. 
Co., 3 Nev. & Mac. 44. 

5 Baxendale v. Southwestern R. Co., 35 
L. J. Exch. 108; Same rv. Eastern Co. R. 
Co., 4 C. B. x. s. 63: 27 L. J. C. P. 137. 

6 Nitshill Coal Co. v. Caledonian R. 
Co., 2 Nev. & Mac. 39. 


EXTORTIONATE TRAFFIC RATES. 455 


First, Insurance Premium. Railway companies being msurers 
may, and habitually do, include in their charges (except in the 
“fares” of passengers, — whom they do not insure,—or the 
“freight ” of goods carried with a release of insurance liability) 
asum sufficient to pay them for the hazard which, as insurers, 
they undertake. 

Apropos of the subject of railway insurance, it would seem 
that a railway charge may be unreasonable and extortionate 
because of the company’s failure to make distinctions in the 
amount charged for premiums, based upon differences in the 
value of the goods, or in the amount of insurance taken upon 
them. To illustrate: the writer has before him a railway table 
of rates and classification of freight... By the latter no specific 
mention is made of cotton goods, woollen goods, or silk goods: 
it is understood that they are habitually carried as “ dry goods,” 
at “first class” rates, which include toll, transportation price, 
and insurance premium. Suppose now that A. of Chicago ships 
a 200 lb. box of cotton goods, another of woollen goods, and a 
third of silk goods respectively to X., Y., and Z. at Jackson, Mich- 
igan. Billed as “dry goods” at the * first class”’ rate shown in 
the “ Table of Rates” as forty cents per hundred pounds, the 
charges upon each box will be $0.40 2 = $0.80; an equal sum, 
80.80, for carrying and insuring each box. But the boxes of goods 
would undoubtedly be of widely different values. The silks 
might be worth $3,000, the woollens $500, and the cottons 350. 
Obviously, the risk assumed by the carrier varies according to 
the values of the goods. If they are lost he pays X. $50, Y. 
$500, and Z. $3,000. Can it be reasonable and legal for the 
carrier to charge X., who is insured for 350, the same premium 
charged Y. and Z., who are respectively insured for $500 and 
$3,000 ? 

The rate of insurance may perhaps rightfully be the same as 
to each kind of goods; the error appears to consist in com- 
puting the insurance according to the weight, instead of accord- 
ing to the value, of the goods, if they are insured for their 
full value, or, if not, according to the value for which they are 
insured in fact. 

Toll and transportation charges may, undoubtedly, be prop- 
erly computed upon weight or bulk of goods carried; but in- 


1 Michigan Central R. R.— Dated April 6, 1881.—No. 6. Local. 
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surance charges, or premiums, should be based upon value, or 
the sum for which the property is insured. 

Second, Toll. Toll is the price chargeable for the privilege of ' 
passing over a public way, such as a bridge, turnpike, canal, rail 
or other road.! It may be taken only by grant from the govern- 
ment, which may be express, as by legislative enactment, or it 
may exist by prescription.2 It implies a fixed, reasonable, and 
uniform sum chargeable to all alike.2 But the word * toll” does 
not imply immediate payment; credit may be stipulated for and 
given.* 

As applied to railways, toll signifies only the price chargeable 
for the use of the track as a public highway. It denotes the 
price payable for passing over the road, and does not include 
either the price of insurance (premium) or the price of trans- 
portation (freight or fare, properly speaking). ‘ If railway com- 
panies did not furnish any motive power, and were not in any 


wise carriers, their only gross profits would be tolls, thus prop- 
erly defined.” ® 


Third, Transportation Price. This denotes “fares” or 


*“ freights,” strictly so called. It is the sum chargeable by 


common carriers for hauling, carrying, and supervising goods 
or passengers while in transit. It is distinct from and does not 
include insurance, toll, or terminal charges.® 

Fourth, Terminal Charges. These include charges for the 
storage, delivery, or collection of goods at either terminus of 
their transit. 

The foregoing analysis is not new. ‘Every charge by a 
railroad company, as a carrier upon the line of the road itself, 
is thus composed of three values. One of them is the amount’ 
which would be chargeable simply as toll, if the company 
neither furnished the motive power nor were carriers. Another 
is the additional charge which they might make for the use of 
the motive power, if they were not carriers. The other may be 
distinctively called freight-money. It is the additional amount 


1 Bouv. Law Dict. “Toll;” Abbott’s H. C. Co., 40 N. ¥. 72; 8.c. 29 Barb. 
Law Dict. “ Toll.” 589 


2 Oleutt v. Bouvill, 4 N. H. 545. 5 Per Cadwallader, J., in Camblos v. 
8 McDuffie v. Railroad, 52 N. H. 430; P. & R. R. Co., 4 Brows. 596. 


New Eng. Ex. Co. v. M. C. R. R. Co., 57 ® Camblos rv. P. & R. R. Co., 4 Brews. 
Me. 196. 463. 


* Pennsylvania C. Co. v. Delaware & 
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chargeable because they are the carriers. These three values are 
reducible to two, by including the charge for the use of mo- 
tive power under the head of toll. The two values will then be 
those of toll and freight-money. American, French, and Eng- 
lish legislation contains careful provisions for analyzing the sum 
charged in tariffs, or in reports made aanually, under these two 
heads, though not under precisely these names.”’ ! 

It has been shown that to include the rate of insurance in a 
“lump” rate which embraces besides the rates of toll, transpor- 
tation price, and terminal charges, and to compute insurance 
upon the same basis, viz. weight or bulk, upon which toll, 
transportation, and terminal charges are computed, instead of 
computing it upon the value of the goods, or amount for which 
they are insured, is inequitable, because it leads to charging 
the same price for a smaller service as for a larger one. It 
clearly results in inequality and unjust discrimination. This 
alone would seem sufficient reason for distinguishing the rates 
and charges for insurance, at least from the rates and charges for 
the other services rendered, and for computing them upon their 
true basis, namely, value, — value being the standard by which 
“risk” or “ hazard”’ is measured. 

Besides, sound judgment as to what is a reasonable compensa- 
tion for a service requires a clear conception of the precise amount 
and quality of the service charged for, and definite knowledge of 
the precise sum payable for it. Who can tell whether a carrier's 
charge is for toll, transportation, terminal service, or insurance ; 
whether it is for all or for any one or more of these services? 
If it be for all, who can tell how much is for toll, how much for 
transportation, for terminal services, or for insurance? And 
without positive, definite, and correct information upon these 
points, how can shipper, court, railway commissioner, legislator, 
or the public, judge as to the reasonableness or unreasonable- 
ness of the prices asked? There certainly seems good reason 
for requiring by law such an analysis of carriers’ charges as will 


1 Per Cadwallader, J., in Camblos v. ever, it is entirely distinct, being the price 
P. & R. R. Co., 4 Brews. 600. This analy- paid for a different service, and properly 
sis is similar to that first set forth, but computable upon a different basis. And 
does not seem complete or entirely logical. the price of the motive power should be © 
It does not include the charge for insur- included in transportation price rather than 
ance at all, unless it is understood to be a in toll. 
part of freight-money, from which, how- 
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show separately and precisely the services performed, and the 
sums required to be paid for each of them. Similar analyses are 
required in England, where, it is presumed, they have been found 
both useful and practicable.? 

Incidental “to ascertaining what are reasonable rates will 
probably be, in many cases, the determination of the validity of 
contracts whereby competing carriers agree to transport persons 
or property at certain specified rates,—the same by each car- 
rier’s line, —and agree further to divide the income therefrom 
among themselves in certain fixed proportions, and regardless of 
the number of persons or amount of property in fact carried by 
each, — arrangements commonly known as “ railway pools.” 

Similar contracts have been held illegal, upon grounds of pub- 
lic policy, as being destructive of competition, or as being the 
formation by corporations of partnerships, and hence ultra vires.2 
Without reference either to corporate power or public policy, itis 
believed that proof of the fact that the rates fixed are unreason- 
able, either as to the public because too high, or as to the stock- 
holders because too low, would alone invalidate these contracts, 
at least so far as they were agreements to carry at specific rates. 

There has been, in England and the United States, a vast 
amount of legislation regulative of railways. So great has been 
the quantity, that many deem legislation absolutely necessary to 
protect the public from railway extortions and unjust discrimi- 
nations. But the principle of reasonableness and equality, as 
applicable to common carriers, is common law. Courts assert 
and apply it. No act of national or state legislation is necessary 
to establish or enforce it. Indeed, on some accounts, such legis- 
lation is to be deprecated, for in seeking it to an extent so great 
as is now ordinary, broad, far-reaching, and beneficent common- 
law principles and remedies are lost sight of and become disused 
and obsolete.2 The tendency of such legislation is to place 


1 See Goddard v. London, &c. R. Co., 


trine of reasonable equality, and new meth- 
1 Nev. & Mac. 308; Robertson v. G. S. 


ods of enforcing it were introduced. And 


& W. R. Co., 2 Nev. & Mac. 374; Regula- 
tion of Railways Act, 1873, § 15. 

2 See Green’s Brice’s Ultra Vires, 421 
et seq. 

8 Mr. Justice Doe, of New Hampshire, 
speaking of English legislation regulative 
of railways, well says: “ General statutes 
were passed enacting the common-law doc- 


the practice of the English courts, on char- 
ters and general acts of this kind has been 
so long continued, that the fact seems now 
to be overlooked that the general principle 
of equality is the principle of the common 
Jaw. With so much legislation on the sub- 
ject as there has been in that country, and 
so much litigation upon acts of Parliamen§ 


EXTORTIONATE TRAFFIC RATES. 


459 


rights of vast importance within the protection of statutes possibly 
narrow in their purview, and certainly no more extensible or 
better than the principles and remedies of the common law. The 
wise course for those who are the subjects of extortion or unjust 
discrimination appears, therefore, to be a swift and aggressive 
resort to the courts for the application to railways of legal reme- 
dies already in existence, rather than tedious appeals to dilatory 
law-makers for regulative legislation. 


Cu1caco, Illinois. 


it was not strange that the bar and bench 
should finally lose sight of the common- 
law origin of the principle so many times 
enacted in different forms, and carried out 
in different methods prescribed by Parlia- 
ment. It seems to have been a result of 
the anxiety of Parliament, that, instead of 
merely providing such new remedies and 
modes of judicial procedure as they deemed 
necessary for the enforcement of the com- 
mon law, they repeatedly re-enacted the 
common law, until it came to be supposed 
that, in such an important matter as the 
public service of transportation by common 
carriers, the public were indebted, for the 
doctrine of equal right, to the modern vigi- 
lance of Parliament, instead of the system 
of legal reason, which had been the birth- 
right of Englishmen for many ages. A 
mistake of this kind is an evil of some 


ADELBERT HAMILTON. 


magnitude. It justly weakens the confi- 
dence of the community in the wisdom and 
justice of the ancient system and impairs 
its vigor. Where the understanding pre- 
vails that equality, in a branch of the pub- 
lic service so vast as that of transportation 
by common carriers, depends upon the ac- 
tion of a legislature declaring it by statute, 
and attempting the difficult task of accu- 
rately expressing the whole length and 
breadth of the doctrine in words not de- 
fined in the common law, public and com- 
mon rights of immense value are removed 
from a natural, broad, and firm foundation, 
to one that is artificial and narrow, and 
consequently less secure ; and many results 
of ill consequence flow from such a miscon- 
ception of the free institutions of the com- 
mon law.” McDuffee v. Railroad, 52 
N. H. 430, 456. 
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THE question of the powers of a corporation in regard to the 
creation of preferred stock is a question which has not received 
the attention which its importance demands from the courts of 
this country, until the recent decision of the New York Court of 
Appeals in the case of Kent v. Quicksilver Mining Co.! The Eng- 
lish decisions had already denied the power of a corporation by 
act of the officers or vote of a majority of the stockholders to cre- 
ate preferred stock,? and that case reached the same conclusion 
upon the main question, although it also decided that the unau- 
thorized act might acquire validity through lapse of time and 
other circumstances. The careful examination of the subject in 
the New York case is in agreeable contrast with the meagre dis- 
cussion found in other American cases. It had been said that it 
was an equitable arrangement, and one to which there was no 
reasonable objection, for a railroad or other corporation which 


was embarrassed for funds to raise them by promising to invest- 
ors the payment of a certain per cent from the profits to them 
prior to making a general dividend, and to thus create a class 


of preferred stockholders. It was said that there was a con- 
sideration for the promise in the payments made by the pre- 
ferred stockholders, and that there was nothing unfair towards 
the others, because those that paid early before the enterprise 
yas paying dividends, and while its success was doubtful, were 
only reimbursed thus for the risk they had taken. So, upon 
these and other grounds, the validity of the proceeding had been 
sustained in many American cases prior to Kent v. Quicksilver 
Mining Co.2 In that case, too, as we have already intimated, 


178 N.Y. 159. 

2 Green’s Brice on Ultra Vires, 164. 

8 See the following cases: Hazlehurst 
v. Savannah, Griffin, &c. R. R. Co., 45 Ga. 
15; Totten v. Tison, 54 Ga. 139 ; Rutland 
& Burlington R. R. Co. v. Thrall, 35 Vt. 
537 ; Richardson v. Vermont & Mass. R. R., 
44 Vt. 613 ; Prouty v. Michigan Southern, 
&e. R. R. Co., 1 Hun (N. Y.), 655; West 


Chester & Phila. RK. R. Co. v. Jackson, 77 
Pa. St. 321; Bates v. Androscoggin & 
Kennebec R. R. Co., 49 Me. 491; Wright v. 
Vermont & Mass. R. R. Co., 12 Cush. 68 ; 
Waterman v. Troy & Greenfield R. R., 8 
Gray, 433; Cunningham v. Vermont & 
Mass. R. R., 12 Gray, 411 ; Barnard v. Ver- 
mont & Mass. R. R., 7 Allen, 512, abstains 
from approving the dictum of Shaw, C.J., 
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the decision was in favor of the holders of preferred stock al- 
ready issued ; but it differs from the others in basing its decision 
on special grounds, and denying the authority of the corporation 
in general to create preferred stock. 

The argument against the power is simply this: By taking 
shares in a corporation with a fixed capital divided into a speci- 
fied number of shares, one becomes the owner of a certain interest 
in the enterprise, measured by the proportion which the amount 
of his shares bears to the whole capital. This entitles him to a 
corresponding proportion of the profits, and he cannot afterwards 
be deprived of that fixed proportion, on any pretence, without a 
violation of the original contract. 

This assumes, of course, that there is at the outset a fixed 
capital, and also that there is no power granted to create pre- 
ferred stock. When the special charter, or the general law, if 
the corporation is formed under a general law, gives that power, 
there is no room for the objection that the original contract 
has been violated. The law in such case is the contract, and 
the shareholder expects to be bound by anything contained 
therein.! 

So, if the articles of association or the by-laws as originally 
adopted authorize the creation of preferred stock, that would, 
perhaps, render the act valid ;? for, as was said in Kent 
Quicksilver Mining Co., “no rights are got until a subscrip- 
tion is made.”® In that case the capital stock and the num- 
ber and value of the shares was fixed by the by-laws, and 
no provision was made for preferred shares. Afterwards an 
amendment to the by-laws was voted, providing that certificates 
upon which five dollars per share should be paid should be dis- 
tinguished as preferred stock, and be entitled to seven per cent 
interest out of the net earnings annually, and that the surplus 
should be paid to preferred and common stockholders pro rata. 


in 12 Cush. supra ; Evansville R. R. Co. v. 
Evansville, 15 Ind. 395 ; Lockhart v. Van 
Alstyne, 31 Mich. 81; M’Laughlin v. De- 
troit & Milwaukee Ry. Co., 8 Mich. 100; 
Covington v. Covington & Cincinnati 
Bridge Co., 10 Bush (Ky.), 69. 

1 Prouty v. Michigan Southern, &c. 
R. R. Co., West Chester & Phila. R. R. Co. 
v. Jackson, supra, 

VOL. 111.—N. 8. 


2 In England it is held that the articles 
of association, or memorandum of associa- 
tion, may give the power to make preferred 
stock. Harrison vr. Mexican Ry. Co., L. R. 
19 Eq. 358; In re Bangor & Portmadoe, 
&e. Co., L. R. 20 Eq. 59; Melhado v. Ham- 
ilton, 28 L. T. nw. s. 578; 29 id. 364. 

3 P. 179, per Folger, J. 
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It was held by the court that the original by-law “ was as much 
the law of the corporation as if its provisions had been a part of 
the charter.””! It was claimed that the creation of the preferred 
stock must be valid, because of the power granted by the char- 
ter to amend by-laws; but this contention, which seems to have 
had some force, was overruled, the court saying, in effect, that 
the power to amend, like the power to make by-laws, must be 
limited to a reasonable exercise thereof, and that such an amend- 
ment as that in question was unreasonable, as it impaired a 
vested right. 

It is admitted in Kent v. Quicksilver Mining Co.,? and decided 
elsewhere,’ that the creation of preferred stock may be author- 
ized by an alteration in the charter of the corporation, or by 
other subsequent act of legislation, as it might have been by the 
original charter or act. It is decided that such legislation is not 
unconstitutional.t 

It is merely a corollary to what we have said that the right to 
create preferred stock may be gained if the consent of all the 
stockholders is obtained. It is merely a question of contract, 
and if all agree to a modification of the original agreement it is 
legalized. 

In Kent v. Quicksilver Mining Co., the whole number of shares 
into which the capital stock was divided had been issued before 
the preferred stock was created, and the arrangement was that 
preferred shares should be received by holders of common shares 
in place of the latter, upon paying a certain bonus. It was, per- 
haps, not necessary, therefore, in deciding that case to overrule 
cases in which the preferred shares which were held valid were 
created before the issue of shares had reached its limit, and ac- 
cordingly that was mentioned as a distinguishing feature in two 
cases in Georgia. We do not understand, however, that those 
decisions, or others mentioned in the opinion in Kent v. Quick- 
silver Mining Co,, as not coming up to the facts of that case, are 
approved, and it does not seem that they can be sustained on 
the ground mentioned. If preferred stock can be created at any 

i P. 179, per Folger, J. * Covington v. Covington & Cincinnati 

2 P, 180, per Folger, J. R. R. Co., supra. 

8 Rutland & Burlington R. R. Co. v. 5 See opinion in Lockhart v. Van Al- 
Thrall, supra; Covington v. Covington &  styne, supra. 


Cincinnati Bridge Co., supra. See Taft v. 6 Hazlehurst v. Savannah, Griffin, &. 
Hartford & Providence R. R. Co.,8R.1.310. R. R. Co., and Totten v. Tison, supra, 
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time before the issue of shares is at an end, the proposition we 
have endeavored to enforce here, and which is announced in 
Kent v. Quicksilver Mining Co., is only half true. The con- 
trary has been decided in England,! and the Georgia cases (if it 
is considered important to distinguish them) can be distinguished 
on other grounds. The decision in Hazlehurst v. Savannah, 
Griffin, &. R. R. Co. is put on two grounds, the second of 
which is the ground of estoppel, which was the point upon which 
Kent v. Quicksilver Mining Co. went off. In Totten v. Tison the 
only thing decided was, that the claims of certain bondholders 
who had accepted the bonds in exchange for preferred stock 
which they had previously held were valid. 

One of the arguments used in favor of the right to create pre- 
ferred stock is that a corporation has power to borrow money 
and give security therefor, and that the issuing of preferred 
stock is merely one way of pledging the assets of the company for 
that purpose, and hence justifiable. The answer given to this is 
that the transaction is not a loan and borrowing, because it does 
not create a debt which can be redeemed, but the holders of pre- 
ferred stock have a perpetual lien upon the profits? It might, 
perhaps, be inferred from this argument that, if there is any pro- 
vision by which the preferred shares can be redeemed, the trans- 
action would be free from objection. If so, such a case as that of 
Richardson v. Vermont & Mass. R. R. Co.,? decided in 1872, in 
which the preferred stockholders were to be paid interest only 
up to the time when the road should go into operation, might be 
upheld on the ground of the arrangement being of a merely tem- 
porary nature.*/ Whether the case, in this aspect, can be harmon- 
ized with Kent v. Quicksilver Mining Co. seems to us to present 
a question upon which much might be said on both sides. On 
the one side it may be urged that the principal practical objec- 
tion to the creation of preferred stock is obviated, as the pre- 
ferred stockholders do not continue to reap enormous profits 
from their investment for an indefinite period; and on the other 
hand it may be said that the transaction creates a favored class, 
and introduces inequality among the stockholders none the less, 


1 Hutton v. Scarborough Cliff Hotel 3 44 Vt. 613. 

Co.,2 Dr. & Sm. 514; s. c. 13 W. R. 631. 4 See also Evansville, R. R. &c. Co. v. 
2 See Kent v. Quicksilver Mining Co., Evansville, 15 Ind. 395. 

p- 177, per Folger, J. 
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although it is only for a time. The case itself can be sustained, 
consistently with our view of the law, in another way, for the 
original stock-subscription contract contained a recommendation 
that the stockholders when organized should vote to pay interest 
to the extent that was subsequently done. 

Having noticed the limitations upon the right to create pre- 
ferred stock, the next inquiry is, What is the effect of the thing 
if done? It is ultra vires of the majority ; but is it, therefore, 
absolutely void? Can any one at any subsequent time assail 
successfully any proceedings based upon the illegal act? Or is 
there, on the contrary, something which the objecting minority 
must do in order to preserve their rights? It is held in Kent v, 
Quicksilver Mining Co., and with good reason, as it seems to us, 
that after the company has gone on and issued the preferred 
stock, and third persons have invested in it, relying upon the 
action of the company, it is too late to assail the validity of the 
proceeding. In that case the complainants sought to restrain 
the company from paying, and individual defendants from receiv- 
ing, any sums in excess of the dividends paid on common stock, 
and to have the preferred stock declared illegal. It appeared 
that four years had elapsed since the corporation had voted to 
issue the stock, during which time the stock had been on the 
market and no legal proceeding had been taken to restrain the 
issue or prevent the carrying out of the contract with the pre- 
ferred stockholders. The court held that the objectors had 
waived their rights. Asa last resort, it was sought to make a 
difference between those holders of the preferred stock who were 
the original holders thereof, or purchasers at an early date from 
the original holders, and those who purchased after the stock 
had been for some time in the market and when it was notoriously 
dealt in as a valid and recognized issue ; but the court held that 
it was not practicable to call in, cancel, or equalize some of the 
stock and not the remainder. 
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Supplement to the Revised Statutes of the United States, embracing the Statutes, 
general and permanent in their nature, passed after the Revised Statutes ; with 
References connecting provisions on the same subject, Explanatory Notes, Cita- 
tions of Judicial Decisions, and a General Index. Volume I. Legislation of 
1874-1881, the 43d, 44th, 45th, aud 46th Congresses. Prepared and edited 
by Witiiam A. RICHARDSON, one of the Judges of the Court of Claims. 
Washington: Government Printing Office. 1821. 

TuE purpose and character of this valuable work were described in the report 
of the Committee on the Revision of the Laws of the Forty-fifth Congress, com- 
posed of Senators Stanley Matthews, David Davis, William A. Wallace, and 
Francis Kernan, recommending its adoption and publication by Congress. 
After showing the need of such a work the committee say : — 

“Tt is obvious that some provision should be made for the publication and 
distribution of the permanent and general statutes in a convenient form brought 
down to as late date as possible, and separated from the acts which are tem- 
porary in their nature or of no general and permanent interest. 

“The committee have examined a work prepared by Judge William rs 
Richardson, and now ready for the press, with the exception of the laws of 
the present session, which are to be added thereto. Its title indicates its con- 
tents. 

“The numerous notes supplement the statutes wherever references to other 
acts or to facts are necessary to a clear understanding of the effect of the 
enactments. 

“The marginal references connect together the acts on the same subject, and 
by means thereof the reader is at once directed to all the legislation on the sub- 
ject-matter of any law which he is examining. 

“A table is added of the sections of the Revised Statutes repealed, altered, or 
affected by subsequent legislation, with references to the pages where such 
changes may be found, so that in considering any section of those statutes a 
reference to this table will indicate whether or not it has been amended or in 
any way affected, and will point to the amendments, if any, which have been 
made. 

“These notes and references, which number several thousand, are the result 
of annotations made by the editor from time to time during a series of years for 
his own use, with great care and often with much research, in which he has had 
the benefit of more than twenty years’ experience in such kind of work. 

“ The volume will contain some five hundred or six hundred pages, and we 
are satisfied must prove to be a convenient and useful edition of the laws for 
Congress, the courts, public officers, and all who have occasion to consult the 
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statutes of the United States, and will form a necessary and almost indispensable 
accompaniment to the Revised Statutes. 

“It is not a revision but a reproduction of the existing general laws in the 
language of their enactment, in chronological order, with notes and references 
as before pointed out.” 

The preface gives a very full explanation of the plan of the book, and says : — 

* The volume will be equally convenient and useful to those who have only 
the first edition of the Revised Statutes as tu those who have the second edition. 
It contains substantially all the general laws passed sinee Dee. 1, 1873, including 
all of those which are incorporated into the second edition. 

* For the convenience of those having the second edition, all acts in this 
volume which have been incorporated therein are so noted on the pages of the 
text, and are indicated in the index and in the table of sections of the Revised 
Statutes altered, &e., by a star (*). 

** Without the Supplement, the Revised Statutes are an unsafe guide to existing 
laws, as about 1,500 sections have been altered, affected, or repealed by legisla- 
tion contained in this volume.” 

We have examined the general plan, which is thorough, clear, and excellent. 
The notes are of great assistance in understanding the state of the statute law. 
The rescue of the legislation, hidden away in unexpected places in long appro- 
priation acts, is a great saving of time. 

A convenient list of the sections of the Revised Statutes which have been 
altered, affected, or repealed by the legislation contained in this volume is given 
at the beginning. At the end is a very full index. 

Judge Richardson has done a most laborious and useful service to the profes- 
sion and the country by cutting this track through the wilderness of our laws. 
The profession should know that the book can be obtained for two dollars by 
applying to the office of the Secretary of State at Washington. 


Pleadings, Parties, and Forms under the Code. Vol.1. By CLewent Bates, 
of the Cincinnati Bar. Cincinnati: Robert Clarke & Co. 1881. 


THERE are twenty-five States and Territories in the Union which have 
adopted a code. Differing in details, the principles of the system are substan- 
tially the same. Frequent changes in that system since its adoption, many of 
which have had a tendency to bring it to that state of perfection which its 
originators anticipated, have given rise to the necessity of new works of pro- 
cedure. Within the past five years several works of this character have issued 
from the press ; some of them theoretical in their treatment, others in the nature 
of books of practice. The present is a work of the latter class. As the author 
states in his preface: ‘ It is a digest rather than a treatise; from it discussion 
has been as far as possible banished, and the region of conjecture avoided.” 
For that reason, if for none other, such a work would be useful to the daily 
practitioner. For a thorough acquaintance with the principles of the code sys- 
tem, for a genuine knowledge of the theory of the reform procedure, there are 
the productions of Pomeroy and Bliss, at once profound and exhaustive. In 
books of practice, personal opinions have little weight, unless they emanate 
from the bench ; and there are too many essential points to be got into a work 
of this kind without adding any superfluous matter. 
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Although the author has endeavored to condense his material as much as 
possible, he has not succeeded in bringing it within the compass of a single 
volume. Perhaps this was impossible, considering the immense amount of 
subjects treated of, and the great number of necessary forms used. 

The requirements of a work of this kind are various. In the first place, it 
should be up with the times. A superannuated law-book is about as good as a 
last year’s almanac. It should be eminently concise and accurate. Life is too 
short to spend in the frivolous exercise of reading attenuated or misguiding 
statements. It should cover the ground from beginning to end; and especially 
should its topography be clear, the subjects well divided and properly head- 
lined, and the index complete in every respect. 

While this last requirement would apply to any law-book, it would particu- 
larly apply to a work of practice, which is as constantly used perhaps as the 
Revised Statutes of a State. To be able to get at a subject, and get at it 
quickly, are the conditions essential to make such a work valuable. 

The rapid production of legal text-books has stimulated authors and pub- 
lishers to make their works handy to use ; and while Eastern firms still pro- 
duce the best styles of work, there has been a marked advance in the later 
productions of Western law publishers. 

The present work appears to us to answer these requisites. It cites the latest 
authorities. It is certainly as condensed as it could possibly be. As for its 
accuracy, the author tells us that every citation has been verified twice. It 
covers the ground as far as it goes, and its mechanical execution thus far is all 
that could be desired. 

The design of the author throughout has evidently been to apply the prin- 
ciples worked out by those distinguished writers, Pomeroy and Bliss, in a 
practical manner, to actual forms and questions of actual practice. Although 
it was written, as it would appear, principally for the State of Ohio, it is in 
effect a digest of code pleading generally, and, as such, is valuable in every 
State whose code, or any part of whose code, resembles that of Ohio. It may 
be said that all the codes (American) are identical in parts. They have many 
sections precisely similar, and those of Kansas, Nebraska, and Ohio are very 
much alike throughout. But this is perhaps the only work which contains a 
complete digest of code pleading. There are about 8,000 cases cited and di- 
gested, bearing on code pleadings, and taken mainly from the reports of code 
States. 

The first part contains the rules of parties, plaintiffs and defendants, and 
joinder of the same. Then come the rules of pleadings and their formal parts, 
and, lastly, actions and proceedings, with the rules applicable to them, alpha- 
betically arranged. The second volume (which will shortly appear) will con- 
tain forms for answers, replies, demurrers, motions, counter-claim, and set-off, 
and also forms for appeals and errors. 

From an examination of the forms they appear to be quite simple and concise, 
and, as they are sanctioned by cited authorities, are the more valuable. There 
are two subjects treated of in this work which are not to be found in others of 
the same character, — those of “ Misnomer and Initials, &c.,” pp. 71-83, and 
“Conclusions of Law,” pp. 130-138. 
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Under the head of ‘‘ Misnomer, Initials, &c.,” is contained some interesting 
as well as useful matter; for example, p. 72: ‘4. . . The common law knows 
but one Christian name, and the insertion or omission of a middle letter or an 
erroneous letter may be disregarded. . . .” 

“The common law regarded the case of a middle name, where the person 
used it in full, as part of his first name, the two forming the Christian name. 
King v. Hutchins, 8 Foster (N. H.), 561-578, and cases cited. Though this is 
disputed, and it is held that a middle name may be disregarded. Games v. 
Stiles, 14 Pet. 322; State v. Martin, 10 Mo. 391.” 

*‘In some States it is held that a middle name, or even a middle initial, is an 
essential part of the name, and its omission a misnomer.” [Massachusetts 
authorities. ] 

**In Ohio the rule is that the middle letter need not be noticed, but that if it 
is given in a pleading or indictment, it should be proved as laid. Or there 
must be proof of identity, and the question of identity of the person must be 
left to the jury.” [Ohio authorities. ] 

Then again, ‘‘The words ‘junior’ or ‘senior’ after a name are no part of 
the name, but is mere description, and need not be proved, though alleged.” 
{ Authorities. ] 

‘If father and son have the same name, the elder is understood to be meant, 
in the absence of proof. . . .” 

Under the head of “ Illustrations of Conclusions of Law” are the following, 
p- 132:— 

“Refusal to do an act, or did not perform a contract ‘ according to the terms 
of the said agreement,’ is a conclusion of law, and demurrable. Wilson v. 
Clarke, 20 Minn. 367. Failed to fulfil his obligations. Van Schaick v. Winne, 
16 Barb. 95. 

“Tn an averment of refusal to perform a contract ‘as’ he had agreed, ‘as’ 
will be construed ‘ which,’ otherwise it would refer to the manner of doing, and 
require a statement of the manner agreed on; whereas ‘ which’ imports that 
he did not do it at all. . . .” 

Another illustration: ‘‘ Alleging that one is an ‘ innocent purchaser’ is im- 
material. Payment of the purchase-money without notice should have been 
alleged. Wing v. Hayden, 10 Bush, 276.” 

And again, p. 134: “An averment that an amount is due, or that defendant 
is indebted, is bad in a suit on a money contract or claim. It must be alleged 
that defendant has not paid. [Authorities.] 

“« Contra in pleading by copy under section 5086, p. 104, by statute. 

“‘ That defendant became ‘ indebted for services rendered’ is a conclusion of 
law. It does not state that the services were rendered, but that he became 
indebted. . . .” 

Some of the illustrations are not altogether new, but they are useful in a book 
of this kind, when gathered under a single head, for reference. 

It would be impossible, in the space allotted to us, to give any illustrations of 
other important subjects treated of by the author, and therefore only those were 
selected which were not to be found in other works on Pleadings. 

An old practitioner would be likely to recognize the merits of such a work at 
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once. That it will be exceedingly valuable to every practising lawyer in the 
code States, there can be no doubt. The author has given us the benefit of his 
own observations upon certain subjects in a few instances; but they were made 
necessary to explain the context, and have always been appropriate and well 
timed. His remarks on the relation of amendments to variance, p. 160, the 
introductory phrase in the formal parts of a pleading, p. 238, on the necessity 
of alleging corporate existence, p. 246, aud whether prior incumbrancers are 
proper parties in a foreclosure proceeding, p. 583, will be read with interest 
by all. 

Mr. Bates is to be congratulated upon choosing a good subject on which to 
write a book, and especially upon the able manner in which he has written it. 


A Concise Practical Treatise on the Law of Property. By H. W. Boyp 
Mackay, Esq., LL.B., author of ‘‘ An. Apology for the Present System of 
Conveyancing,” 1870. London: H. Sweet, 3 Chancery Lane, W. C. 1882. 
As its title and authorship indicate, this book is, primarily, a summary of the 

law of property, both real and personal, for the use of English practitioners, 

particularly conveyancers. From its taking so broad a subject, however, —a 

subject, too, that has not been treated before, to our knowledge, by itself as an 

entirety, — and dealing with it in a very broad and comprehensive way, the 
book has an interest for the profession which might not be expected from its title. 

In clearness and accuracy of statement, extraordinary compression of matter into 

a compact form, and symmetry of arrangement, the book rivals the best legal 

classics ; and, in conciseness, reminds us of no other book traversing an equally 

extensive field so much as of Adams's Equity, which it resembles in many 
respects. When we consider that the subject which the author has chosen in- 
cludes such widely divergent topics of the law as, for example, the rules in 

Shelley’s Case and against perpetuities, the right of a creditor to his sureties’ seeur- 

ities (Ex parte Waring), the character of the mental acts necessary to a valid 

cuntract, the right of lateral support, reduction into possession of the wife’s choses 
in action, and the priority of bankruptcy, liquidation, and winding-up creditors, 

—we are at a loss to see how anything like a full statement of the decided 

law on these topics, and all the kindred topics that lie between and around them, 

can be packed into six hundred pages, or how the unity which makes them 
kindred and brings them together can be preserved and made apparent to the 
reader. The task, however, is accomplished with remarkable suecess, and with 

a succinctness more suggestive of what a true and rational codification of Eng- 

lish law should be than almost any other recent legal treatise we know of. 

Only the leading cases are cited, and extended discussion of disputed points is 

of course omitted, although the latter are always indicated and generally stated. 
The author devotes an interesting chapter to a sketch of the system of modi- 

fications of the law of devolution of property upon death or marriage, sanctioned 
by the practice of English conveyancers, — the system of marriage settlements. 

He speaks of it as a remarkable and peculiar feature of English jurisprudence 

that the lawyers have taken upon themselves to suggest those rules which ought 

to be formulated once for all by an act of Parliament, and rendered by legisla- 
tion universally binding. The American practitioner will be apt to sympathize 
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with his English brother in this complaint against the conservatism of English 
legislation on all matters affecting the title to real property, especially when he 
considers the cumbersome and inadequate system of registration of deeds, and 
the fact that no system of registration existed at all prior to the Land Transfer 
Act of 1862, and the extraordinary complexity of titles. 

The author suggests in his preface that in any adequate code the convey- 
ancer’s rules meutioned above, known as ‘common forms,” would be enacted 
into rules of law, and offers the following general remarks upon the subject of 
coditication — 

* A good code is, indeed, greatly to be desired. . . . But a mere outline 
code, for the elucidation of which reports and commentaries would be necessary, 
would be almost useless. If a code is to be of appreciable value, it must formu- 
late and arrange, somewhat in the manner adopted in this work, the points 
involved in the statutory enactments, the decided cases, and the common forms ; 
abrogating those which are puerile, and solving those which are doubtful ; and, 
if it is to be perfect, it must set forth the various rules in alphabetical order, 
and must connect each by top and bottom references, with the rule from which 
it is derived, and the rules which it generates, tracing all up to the principle of 
the greatest happiness of the greatest number at which law may be supposed 
to aim.” 

We have no space to call attention at length to special parts of the book ; 
indeed, its chief interest lies in its general method and style. But our attention 
was arrested by the discussion of the right to lateral support (pp. 13-16) and 
the pointed and vigorous statement of the difficulties in which the courts find 
themselves placed by the rule that the right extends only to the land and not 
the buildings, and by the clear and thorough analysis of the mental act neces- 
sary to the validity of a contract (chapters xi.-xv., xxxiv., xxxvy.), and of the 
question what parties may sue and be sued upon it (chapters xvii.—xx.). 


A Treatise on the Law of Conveyancing. By W.B. MARTINDALE. St. Louis, 
Mo.: William H. Stevenson, Law Publisher, and Publisher of the Central 
Law Journal. 1882. pp. 631. 

Tue title of this book is an egregious misnomer. It is no more a treatise on 
conveyancing than “ Jones on Mortgages,” which covers a considerable part of 
its subject-matter, or ‘* Washburn on Real Property,” which covers the whole, 
and much more than the whole. It gives no form of any instrument, nor any 
valuable suggestion of such, except that, in common with every other treatise 
on the law of real estate, it deals with the nodes in which such property may 
be acquired or transferred. It is merely a bald compendium of familiar law, to 
be found as well or better stated in several books without which there is no 
lawyer’s library; and it is, withal, very incomplete. It professes to apply to 
all the States, but does not mention that dower in Georgia applies only to estates 
of which the husband dies seised ; and it does not refer to the singular doctrine 
of the courts of Pennsylvania, that the statute ‘‘ Quia Emptores,” 18 Edw. I. 
(A. D. 1290), has never been adopted in that State, which, of course, makes 
many of their able decisions wholly inapplicable in other States. 

It treats of wills, but does not allude to the important question, how far the 
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disposal by will of the property of a partuer in a commercial firm affeets the rest 
of his estate, nor cite the leading ease of Burwell v. Mandeville, 2, How. 560, 
nor either of the cases of Sinith v. Ayer, 101 U.S. 320, and Jones v. Walker, 
103 U. S. 444, in which that question is to a considerable extent discussed and 
settled. Nor does it refer to the different views of law acted upon by the courts 
of common law and the ecclesiastical courts of England, respectively, until a 
very recent period, which difference should always be borne in mind in citing 
the decisions of the latter. About a century ago, one Sir Gilbert East Gilbert 
East made an olographie will as odd as his uame, which was held invalid as to 
real estate in the Court of Common Pleas, aud yet in Doctors’ Commons was 
held good enough to pass personal estate to the amount of £200,000. It is not 
worth while to enlarge the catalogue of what the volume under notice does not 
contain. 

In speaking of estates for years, the autlior naively says: ‘‘ We cannot un- 
dertake to review here the legislation of the several States upon the subject, 
but would suggest to readers who inay have occasion to examine titles to lease- 
hold estates the importance of familiarizing themselves with the laws of their 
respective States in this particular.” Extending this valuable suggestion to all 
sorts of estates, and advising the reader to acquaint himself also with Black- 
stone and Kent, we venture to affirm that by so dving he can conduct his busi- 
ness with perfect safety and great public utility, without resorting to the work 
under consideration. It is very unpleasant to speak thus disrespectfully of the 
result of any person’s labor, but the multiplication of law-books is the terror 
of the profession, and every unnecessary volume should be sternly warned off 
the premises. And really there is no more need of this one than of an addi- 
tional prince of the blood royal of England. 


Handbook of Practice in the Probate Courts of the State of Maine ; containing 
Notes on the Execution and Probate of Wills, Duties of Executors, Adminis- 
trators, Guardians, and Trustees; also Full Forms of Petitions, Orders, and 
Decrees, with References to the Revised Statutes and Amendments thereof; 
and Decisions of our Courts. By Enos T. Luce, late Judge of Probate of 
Androseoggin County. Revised by Joun A. WATERMAN, formerly Judge 
of Probate of Cumberland County. With an Appendix containing the As- 
signment and Insolvent Laws of Maine, arranged as amended; and all the 
Decisions of the Supreme Court hitherto rendered in Insolvent Cases. Port- 
land: Dresser, McLellan, & Co. 1880. 


Tuts volume is a revision of the work of Judge Enos T. Luce, published 
nearly ten years ago, under the title of “‘ Maine Probate Practice,” undertaken 
by Judge John A. Waterman. 

The reviser seems to have carefully made the alterations required by the 
amendment of statutes and the recent decisions of the courts, thereby adapting 
this work, as a handbook of practice, to the present practice in the probate 
courts of the State of Maine. An appendix contains the text of the assignment 
law, which, in so far as it relates to insolvent debtors, the Supreme Court of 
Maine has, since the publication of this work, declared to have been repealed 
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by the insolvent law; also that of the insolvent law as amended, the rules of 
the insolvent court, aud a few decisions in cases arising under the insolvent law, 
It is a work chiefly of local value. 
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Mining Rights in Colorado. Lode and Placer Claims, possessory and patented, from 
the District Organizations to the Present Time. Statutes in Full. Prospecting, 
Land Office, Incorporations, Forms, Decisions, &e. By R. S. Morrison and Jacob 
Fillius, of the Colorado Bar. Fifth Edition. Revised and enlarged. Chain 
& Hardy, Denver. 1881. 


The Students’ Guide to Williams on Real Property. Being a complete series of ques- 

tions and answers thereon. By H. Wakeham Purkis, Esq. Philadelphia: T. & J. 
W. Johnson & Co. 1882. 

The Students’ Guide to Williams on Personal Property. Being a complete series of 
questions and answers thereon. By H. Wakeham Purkis, Esq. Philadelphia: 
T. & J. W. Johnson & Co. 1882. 

The Students’ Guide to Smith on Contracts. Being a complete series of questions and 
answers thereon. By H. Wakeham Purkis, Esq. Philadelphia. T. & J. W. John- 
son & Co. 1882. 

Digest of Fire Insurance Decisions in the Courts of the United States, Great Britain, 
and Canada. Being a supplement or continuation of the third and last edition of 


Littleton & Blatchley, Clarke, and Bates’s Digest. From 1872 to 1882. By 


George A. Clemens, of the New York Bar. New York: Baker, Voorhis, & Co. 
1882. 
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Corporation. — When one Company is under the “Control” of an- 
other. — Sleeping-car Contract. — Bill for injunction to restrain the defendant 
from using any drawing-room, parlor, or sleeping cars other than those of the Pullman 
Company on the St. Louis Iron Mountain and Southern Railway. On demurrer to 
the bill, it appeared that in 1877 complainant and defendant entered into a contract, 
to run fifteen years, whereby 1t was stipulated that defendant should haul complainant’s 
cars “on the passenger trains on its own line of road and on all roads which it now 
controls or may hereafter control by ownership, lease, or otherwise ;” and, further, 
that complainant should have “ the exclusive right to furnish for the use of the railway 
company [defendant] drawing-room, parlor, and sleeping cars on all the passenger 
trains of the railway company, and over its entire line of railway, and on all roads 
which it controls or may hereafter control by ownership, lease, or otherwise; . . . and 
that it will not contract with any other party to run said class of cars on and over said 
lines of roads during said period ;” that in 1880 defendant became the owner of more 
than a majority of the stock of the St. Louis, Iron Mountain, & Southern Railway 
Company, and that such purchase was made with the intent of controlling the manage- 
ment and administration of the last-named road, and of running the two roads as one 
line, and in the interest of the defendant ; that the present board of directors of the Iron 
Mountain Company was elected by the vote of the shares of stock owned by the defend- 
ant; that certain persons, seven in number, are members of the board of directors of 
both companies, and that the same persons are respectively presidents and vice-presi- 
dents of both companies. 

The claim of complainant was that, by reason of such purchase and ownership of 
the capital stock of the Iron Mountain Company by the Missouri Pacific Company, the 
former corporation has, in contemplation of law and in effect, passed under the control 
of the latter, so as to bring the same within the scope and operatidn of the contract 
above named. 

McCrary, C. J. (Mitter, J., concurring), said: “ What are we to understand by 
the word ‘control’ as employed in the contract? It does not refer to the ultimate 
power of control which always lies in the stockholders, and which may be indirectly 
exercised by them at stated periods by the election of directors. It means the immedi- 
ate or executive control which is exercised by the officers and agents chosen by and 
acting under the direction of the board of directors. Every corporation, whether pri- 
vate, public, or quasi-public, has a constituency behind it to which it is responsible, and 
by which it may in the end be controlled ; but when we speak of a corporation in a con- 
tract or a statute we do not refer to this constituency, but to the artificial person, which 
acts only according to its laws and through its agents and officers. Thus a municipal 
corporation — as, for example, a city, county, or town —is in one sense composed of all 
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the voters of the municipality ; but, when it is referred to in a statute or contract, it is 
always mentioned in its corporative capacity as a single person having certain specified 
powers, and not with any reference whatever to the body of electors by whom its officers 
are chosen and may from time to time be changed. . . . Where a contract contemplates 
corporate action, we must always understand that action by the proper authorities and 
not action by the stockholders is intended. It is-conceded in this case that the two cor- 
porations continue to exist and to act separately, each through its own agents and 
otticers. There has been no absorption of one by the other. There are still two sets 
of officers, two boards of directors, and in fact two complete corporations. True, it is 
admitted the same persons are in several instances officers and directors of both com- 
panies. But it is difficult to see how this places one corporation under the control of 
the other. If it does, how are we to determine which is the controlling and which the 
subordinate company? It may be true that the two companies are acting in harmony, 
and that the same persons own a majority of the stock of both; but this is something 
very ditferent from the control of one by the other. It is contended that the owner of 
the stock, or a majority of it, should be regarded for the purposes of the contract in 
question as the owner of the railway. But, even if this were admitted, it would not 
avail the complainant. The contract calls for control, not merely ownership. The 
owners of a railway may not control it. . . . The ownership of nearly all the stock is 
not enough. The court cannot say as a matter of law that this gives the control which 
the contract calls for. The stock of a corporation is constantly changing hands. Be- 
fore the decree could be executed in this case the stock of the Iron Mountain Company 
may pass to other hands. The stockholders of to-day may not be the stockholders of 
to-morrow. Besides, the stockholders of these two companies may, for any reason 
satisfactory to them, consider it for their interest to continue both corporations in exist- 
ence, reserving to each all its rights under the law. Their right to do so is clear, and for 
aught that appears this is precisely what they have done. The purchaser of the major- 
ity of the stock of the Iron Mountain Company, although that purchaser was the Mis- 
souri Pacific Company, acquired the right to continue the former corporation as a 
separate and independent body corporate, and the contract cannot compel it to forego 
that right. Each of these corporations has its own charter or articles of incorporation, 
its own board of directors and executive officers. They exist under and by virtue of 
separate and distinct acts of incorporation ; and, if the Missouri Pacific does not see fit 
to take the legal control of the Iron Mountain road, the court cannot require it to 
do so.” 

The demurrer was sustained and the application for a preliminary injunction denied. 
Pullman Palace-Car Co. v. Missouri Pacific Railway Co. United States Circuit Court, 
Eastern District, Missouri. Decided April 25, 1882. Reported in the St. Louis Repub- 
lican, St. Louis, Mo., April 25, 1882. 


CORRESPONDENCE. 


Delicatus (not Delegatus) Debitor. 


To the Editor of the American Law Review : 

A short time ago the attention of the writer was called to the maxim, delegatus 
debitor est odiosus in lege. This will be found in all the dictionaries, is quoted 
in many cases as an aphorisin of Coke, and is the foundation of an indefinite 
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amount of bad law. For whatever objection there can be to the ereditor’s 
assigning his claim, if the debtor is so fortunate as to have a friend who will 
assume his burdens, it seems hard that the law should step in to prevent it. 

But Coke said nothing of the kind. The whole doctrine turns upon a Latin 
pun; and it is a curious example of the force and folly of legal catchwords. 
The fact was that complaint was made to Coke of a certain debtor, Small by 
name, who was living luxuriously within the then elastic liberties of the Mar- 
shalsea prison, and wasting his own estate in dining. Coke expressed his dis- 
approval in sober Latin, saying that a luxurious debtor was hateful in the law, 
— DELICATUS debitor est odiosus in lege ; which, be it submitted, is much better 
law, if not better Latin, than the misprint which will be found in all subsequent 
reports. 

For the original case see 2 Bulstr. 148. 


NOTES OF EXCHANGES. 


The Law Magazine and Review, London, February, 1882. 

Land Laws.— Notes on Early German and English Land Laws, by 
Frederick Pollock, M.A., LL.D., expounds once more the famous passage in 
the Germania (ce. 26): ‘Agri pro numero cultorum ab universis in vices 
oceupantur,” &¢.; and classifies and discusses the Anglo-Saxon estates in land, 
criticising certain views set forth by Mr. Lodge in his ‘‘ Anglo-Saxon Land 
Law,” and maintaining, in opposition to Kemble and K. Maurer, that the con- 
version of “ heir-land™ (“ éthel,” or “ family-land”) into bée-land was neither 
easy nor common, but that heir-land held its own down to the Conquest, and 
that some of it probably “still survives in the shape of copyholds or customary 
freeholds.” 


Criminal Law.—The Preliminary Investigation of Crime, by John 
Kinghorn, is perhaps the most important article in the number. It gives a 
history of English practice and legislation on the subject, a statement of certain 
serious defects in the present system, and a plan for its radical amendment. The 
historical discussion begins with the time when “the investigatory procedure 
was altogether unknown, the public trial being the only occasion on which wit- 
nesses could be judicially examined ;” suggests the consequences flowing from 
the substitution of the grand inquest for the county in place of the inquest for 
each hundred; and traces the development of the powers of justices of the peace 
in regard to bail, and the important incidental results of the statutes of Philip 
and Mary which first gave those magistrates some right of examination, —results 
not intended by the legislature that passed those acts, and due especially to the 
admission, under certain cireumstanees, at the trial, of the evidence taken at the 
examination by virtue of those statutes. The act of 7 Geo. IV. ch. 64, extended 
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the scope of the former acts from felonies to misdemeanors, and made a few 
minor changes; but in other respects ‘the practice established by the earlier 
statutes remained constant and uniform down to the year 1848.” — In that year, 
the Attorney-General, Sir J. Jervis, made very material changes, by procuring 
legislation which was ‘intended to constitute a complete code of magisterial 
criminal law,” but which was something quite different from a mere codification 
of existing law. Under these acts of 1848, and under 30 & 31 Viet. ch. 35, 
§ 3, the justice takes the evidence for the prosecution in the presence of the 
accused ; puts it into the form of depositions, which are read to the prisoner; asks 
the latter if he wishes to say anything in answer to the charge, with a warning 
that whatever he says will be taken in writing, and may be used as evidence 
against him at his trial; takes and reduces to depositions the testimony of those 
witnesses whom the accused may choose to call, and binds over to appear at the 
trial such witnesses, not being witnesses ‘* merely to the character of the accused 
person, as shall in the opinion of the justice or justices give evidence in any way 
material to the ease, or tending to prove the innocence of the aecused person.” 

The depositions, so taken on oath in the presence of the accused and subject 
to his right of cross-examination, are expressly made admissible at the trial, on 
proof of the death, or inability to travel from illness, of the deponeuts. The 
prisoner's statement at the hearing, however, can only be used at the trial agaiust 
him, and not in his favor. If the prosecution is to call witnesses at the trial, 
other than those examined before the hearing, the names of such wituesses and 
the substance of what they are expected to prove must, it is held, be served on 
the prisoner or his advisers; while, in the case of like additional witnesses for 
the accused, no corresponding notice to the prosecution is required of the defence. 

The defects in this system, according to Mr. Kinghorn, are these: The 
accused is only heard before the magistrate at his own pleasure, and only after 
he has heard the evidence against him, and has had opportunity to concoct a 
defence to fit the ease thus disclosed to him. Every motive is supplied to make 
him either lie or hold his tongue. ‘ When a man is solemnly assured that 
nothing he may say can ever be of the slightest advantage to himself, and that, at 
best, it ean only inure to his disadvantage, and be used against him, what wonder 
that he should generally think that ‘silence is golden,’ or that prisoners’ state- 
ments should convey so little, and depositions so often conclude, ‘ Whereupon the 
said A. B., after being duly cautioned, saith as follows: “I am not guilty,” 
or ‘I reserve my defence,” or even “ It’s a lie.”’ His whole treatment now-a- 
days seems like one continuous apology for putting him to the inconvenience of 
an arrest, and an organized effort to shield him from the attacks of that society 
whose peace he has probably broken.” If he does make a statement, he cannot 
use it at the trial. Secondly, the true object of the preliminary inquiry “ is not 
to perpetuate evidence, but simply to establish a prima facie case or accusation 
of crime; and the former purpose could be better effected by other and cheaper 
methods. Yet in practice the examination becomes “a dress rehearsal of the 
trial,” often at an enormous cost of time and money to all concerned, and with- 
out even the advantage of shortening the trial itself. Lastly, in spite of this 
change and expansion of the preliminary hearing, the cumbrous grand jury 
proceeding is still interposed before the trial. 
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Mr. Kinghorn’s suggested reforms are, in substance, these: 1. A compulsory 
examination of the prisoner by or before the magistrate, before the accused has 
heard the case against him. 2. Reduction of the prelimiuary hearing to its 
proper function as before Jervis’s act. 3. Introduction of a cheap and direet 
method for the perpetuation of testimony, and therewith a great extension of 
the admissibility of dying declarations. 4. Abolition of the grand jury. 
5. A requirement that the defence shall give notice to the prosecution of the 
names and expected testimony of the witnesses whom the prisoner means to 
call at the trial. He would not, however, make the prisoner a compellable or 
even a competent witness at the trial itself. 

It will be seen that the article deserves attention from those who are interested 
in the administration of the criminal law. 


Constitutional Law.— Constitutions of the Old and New World 
consists (1) of speculations upon certain difficulties arising or, in the writer's 
opinion, likely to arise under the Constitution of the United States; (2) of a 
pessimistic view of the probable effect of the late lmnperial Reseript upon the 
constitutional development of Prussia and of the German Empire. 


Extradition. — The Italian Foreign Minister on Extradition, by C. H. 
E. Carmichael, M.A., gives the substance of Signor Mancini’s state paper on the 
said subject, addressed to the commission appointed to draw up an extradition 
law for Italy. 

A book notice on p. 238 speaks of ‘the old Dutch element in the New 
England States,” when the writer means the Middle States, unless indeed he 
is speaking after the manner of Mr. E. A. Freeman. 


The Law Journal, London, April 8, 1882. 
Attorney. — Liability of Solicitors for Partners cites a few cases. 


Ibid., April 15, 1882. 

Bills and Notes.— Overdue Checks discusses the recent case of the London 
and County Bank v. Groome, L. R. 8 Q. B. D. 288 (see The American Law 
Review for May, 1882), and cites cases. 


Insurance Law Journal, New York, N. Y., January, 1882. 

Insurance. — Life. — Trustee's Assignment to Second Wife. — A policy 
upon the life of a husband was issued to a trustee for the benefit of his wife. 
She died, leaving children. He married again, when the trustee assigned his 
interest to the second wife, with notice to the company. Held, that one acting 
in good faith may insure his life for any sum he may agree upon, and make it 
payable to any party; and such contract, if valid originally, will continue so in 
the hands of a bona fide assignee, regardless of insurable interest. Held, that 
the husband reduced to possession his wife’s interest upon her death, and the 
assignment to the second wife was valid against the world at common law, 
and that the second wife was entitled to the proceeds of the policy in prefer- 


enee to the children of the first. Olmstead v. Keyes, N. Y. Ct. App., Oct. 4, 
1881. 


VOL. I1I.—N. 8. 33 
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Ibid., February, 1882. 

Insurance. — Fire. — Condition as to Incumbrances. — A fire insurance 
policy provided that it should be oid by reason of any failure to make known 
a material fact respecting the condition, situation, value, or occupancy of the 
property. The assured was not asked by the printed form of application or 
otherwise whether there were incumbrauces upon the property. The mere 
omission to volunteer the statement of fact that there was a lien to a large 
a@nount upon the property for taxes would not invalidate the policy, nor the 
omission to disclose that he had entered into an oral executory contract to lease 
the property, nor would the entry of the lessee, under license of the assured, 
to make repairs merely, be such a change of possession as to mvalidate it. 
Alkan v. New Hampshire Ins. Co. Wiscousin, Oct. 13, Is). 


Ibid., March, 1882. 

Insurance. — Life. — Corporation. — Special Charter. — Winding up. — 
Fraud of Officer. —In this case, the Auditor of Publie Accounts obtained a 
perpetual injunction against the company doing further business. In a note 
the editor states that a writ of error to the United States Supreme Court has 
been obtained, and that this will be the first ease before that tribunal involv- 
ing the validity of State statutes imposing additional conditions of existence and 
the transaction of the corporate business on insurance companies organized 
under special charters, and the constitutional authority of State officers to wind 
up corporations for non-compliance with such conditions. It will also present 
the questions whether a corporation is liable to be wound up for secret frauds 
committed by a single officer, and whether an alleged deficiency of assets may 
be restored by an innmediate reinsurance of risks. Chicago Life Ins. Co. ». 
Needles. Supreme Court of Illinois. Opinion Nov. 10, 1881. 


The American Law Register, Philadelphia, Pa., April, 1882. 

Lien. — Mechanics’ Lien on Personal Property, IL, by Joseph II. Vance, 
of Ann Arbor, Michigan, continues the discussion begun in the March number, 
with a copious citation of authorities. 


Sale.— Conditional Sale with Transfer of Possession to the Vendee.— 
Note by Lucius S. Landreth, citing a large number of American cases and 
reviewing at length the Pennsylvania decisions, ‘in order to show the fallacy 
of the rule lately returned to, so strongly evidenced by the constant exceptions to 
the rule made from time to time, and the final gradual tendency to relinquish it 
altogether, until it was restored by the two last cases” (namely, Brunswick v. 
Hoover, 10 Weekly Notes of Cases, 219, and Stadfeldt v. Huntsman, id. 216). 
The Pennsylvania rule in question is the doctrine that, if vendor and vendee 
agree that the vendee shall take immediate possession of the goods, but that the 
property therein shall not pass from the vendor until the whole purchase-money 
is paid, such agreement is fraudulent as against creditors of the vendee and bona 
fide purchasers from him. The annotator finds that the great weight of authority 
is against the Pennsylvania view, and that the increasing frequency of transac- 
tions ‘on the instalment plan” and other forms of conditional sales makes a 
liberal construction of such contracts in favor of the vendor highly expedient. 
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Courts. — Federal Courts.— Laws of the Several States.— The Rules 
of Decision in the Courts of the United States.— Note by Adelbert Hamil- 
ton, of Chicago, upon the construction put upon the thirty-fourth section of 
the Judiciary Act (Rev. Stat. U. 8. § 721). A clear and useful classification 
of the decisions of the Federal courts interpreting the statute is given. For 
a criticism of a certain class of these decisions (including Swift v. Tyson and 
Gelpeke v. Dubuque), see an article in the March, 1880, number of this Review 
(14 Am. L. Rev. pp. 211-222). 


Criminal Law. — Liability of Principal for the Acts of his Agent. — 
Note by Henry Budd, of Philadelphia, citing cases. To the general rule of 
non-liability save where the principal commands or assents to the act of the 
agent, the author finds but two exceptions, (1) the liability of corporations, aud 
(2) the liability of a principal for the acts of his servants in conducting his busi- 
ness so as to make it a public nuisance, ‘‘ where the proceedings to remedy the 
saine are criminal in form only,” as in The Queen v. Stephens, L. R. 1 Q. B. 
702 (1866). The publisher’s liability for his servant’s unauthorized insertion 
of a criminal libel is explained on the ground of criminal negligence, and de- 
clared to be no exception. The question, what is sufficient evidence of a prin- 
cipal’s assent to the criminal act of his agent, is also discussed. 


The Western Jurist, Des Moines, Towa, March, 1882. 
Bills and Notes. — Uncertainty of Amount in Instruments otherwise 
Negotiable, by Edwin G. Merriam, of St. Lonis, cites many American author- 


ities upon a subject which has of late been greatly discussed in Western States 
with differences of opinion. 


Evidence. — Impeachment of Testimony by showing the Witness to 
be Insane or of Weak Mind, cites English aud American decisions. 


Ihid., April, 1832. 

Husband and Wife. — Circumstances in which Married Woman hav- 
ing no Separate Estate may act asa Feme Sole, by S. D. T. This admi- 
rable article cites English and American authorities, and explains the conflict 
that has heretofore existed among the decisions. 


The New Jersey Law Journal, Somerville, N. J., April, 1882. 


One of the advantages of this periodical is the publication of the laws of New 
Jersey as fast as they are approved. 


The Central Law Journal, St. Louis, Mo., March 24, 1882. 
Parent and Child. — Injury to Parental Feelings, by A. J. Donner. 


Inter-state Law.— Suits brought on the same Cause of Action in 
Different States; and Actions on Judgments from another State, by 


William Archer Cocke. 
Thid., March 31, 1882. 


Sale.—The Right of Stoppage in Transitu, by Charles Burke Elliott, 
gives an abstract of the law upon the subject, and cites numerous cases. 
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Tbid., April 7, 1882. 

Evidence. — Telegrams as Evidence, by James A. Seddon, considers the 
question, whether the message as written by the sender, or the message as 
written by the operator at the other end of the line, is, for purposes of evidence, 
the original document, and imaiutains that principle and authority are in favor 
of so considering the latter. 


Bills and Notes.— Does Stipulation for Attorney's Fee render a 
Promissory Note Non-negotiable? by Edwin Vaulise, contains some cases 


not cited in an article upon the subject in the issue of the Journal of Feb- 
ruary 3. 


Ethics. — Professional Ethics; Should a Lawyer Practise in a Court 
in which the Judge is his near Kinsman? by Jolin F. Hageman. 


Tbid., April 14, 1882. : 
Infant.— The Latest Views of Injuries to Infants, by James P. Oliver, 
cites some recent decisions. 


Ibid., April 21, 1882. 
Lien of Judgments in Federal Courts, by E. B. Taylor. 


Construction. — Does Construction construe? by A. J. Hirschl, criti- 


cises the decision of the Supreme Court in Giles v. Little, reported in 14 Cent. 
L. J. 151. 


The Solicitors’ Journal and Reporter, London, April 1, 1882. 


Jury.— Trial by Jury maintains the superiority, under the circumstances 
existing at the present day, of trial by judge. 


Ibid., April 8, 1882. 
Mortgages. — Consolidation and its Limits discusses the case of Jennings 
v. Jordan, 30 W. R. 369, L. R. 6 App. Cas. 698. 


The Albany Law Journal, Albany, N. Y., April 1, 1882. 

Name. — Notes of Cases, by J. Kopelke, translates from the Vienna Juris- 
tische Blidtter an interesting account of M. Duverdy’s suit against Zola, brought 
to prevent the latter from using M. Duverdy’s name as that of a character in 
Zola’s novel “ Rot-Bouille.” The aggravating cireumstances urged by the plain- 
tiff's counsel (M. Rousse, a member of the Academy) were, that plaintiff is a 
well-known lawyer and legal writer (namely, editor of the Gazette des Tribu- 
naur), an attorney in the Court of Appeals, and resident at the Place Boildieu; 
while Zola’s Duverdy is also a lawyer, a counsellor in the Court of Appeals, 
and said to live in the Rue de Choiseul, which is but a few steps from the Place 
Roildieu. Moreover, the advertised purpose of the novel was to show up the 
rotten bourgeoise, so that M. Duverdy’s name was at least likely to figure in 
very bad company. The court gave the plaintiff the desired relief. 


Code.—In the Correspondence, certain specific objections to the proposed 
Civil Code, made by Professor Dwight, are criticised. 
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Ibid., April 8, 1882. 
Reporters. — The Reporters is a review of Mr. Wallace’s new edition of 
his work. 


Receiver. — Receivers in Foreclosure, by John Brovks Leavitt, cites 
New York statutes and cases, and concludes that ‘the usual sequestration of 
rents and profits in a foreclosure suit by meaus of a receiver appointed only on 
the ground of inadequacy of the security and insolvency of the debtor, is a tak- 
ing of property without due process of law.” 


Easement. — In the Correspondence, the cases of Green v. Collins, 20 Hun, 
474, and Adams v. Conover, 22 Hun, 424 (upon breach of warranty for a failure 
of title to an easement, &c.), are discussed, and said to be irreconcilable. 


Ibid., April 15, 1882. 

Lunatic. — Is a Lunatic Liable for Slander? cites cases and text-writers, 
and finds that the authorities justify neither Mr. Odgers’s statement, that insanity 
is no defence in slander, nor Mr. Townshend's, that it is a complete defence. 


Code. — Professor Dwight and the Civil Code, by David Dudley Field, is 
an answer to Professor Dwight’s recent letter to the New York Evening Post. 


Ibid., April 22, 1882. 
Railroad Company. — Duty of Railroad Company to Trespasser on its 
Track cites cases. 


Constitution.— The Theory of our National Existence, by William 
Henry Arnoux, reviews and commends Mr. Hurd’s book. 


Code. — Letters by L. Leo and C. K. 

Ibid., April 29, 1822. 

Criminal Law. — Criminal and Sexual Law in North Carolina. 
Receiver. — Receivers under the Code, by Henry D. Hotchkiss. 


Code. — On p. 340, Mr. Field's defence of his zeal for codification is quoted 
from his answer to Mr. Evart’s argument against the code. 


Criminal Law. — Indictment. — Misnomer. — On p. 322 the editor com- 


ments on the quashing of two Star-route indictments for describing defendants 
only by the initials of their given names. 


The Trish Law Times and Solicitors’ Journal, Dublin, Jan. 28, 1832. 


Ireland. — The Irish Land Act will probably be known as the 44th and 45th 
of Evictoria, cap. 49. 


Ibid., Feb. 25, 1882. 

Places. — A discussion of what is a “ place,” under the statute forbidding the 
use of any “‘ house, office, room, or other place” for the purpose of betting, cit- 
ing eases on the subject. Where the defendant stood on a small wooden box 
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placed on, but not attached to, the ground near the grand stand of a racecourse, 
it was held not to be a “ place ;” but it was otherwise when there was a stool 


and umbrella, the latter having a spike at the end which was inserted into the 
ground. 


The Irish Law Times Reports, vol. xvi. p. 1, Jan. 13, 1882. 

Auction Sale of Stock by Defendant. — Injunction to Auctioneer. — 
Pending the proceedings in an action for rent, and before judgment, the defend- 
ant called an auction of all the stock and effects on the farm tenanted, on which 
the plaintiff had been prevented from distraining in consequence of the disturbed 
state of the district. Held, that an injunction should not be granted to restrain 
the auctioneer from parting with the proceeds of the sale pending the recovery 
of judgment. — Supreme Court of Judicature, Court of Appeal. 


The Bankers’ Magazine, New York, N. Y., May, 1882. 
Banks and Banking. — History of Bank Taxation in New York reviews 
the decisions of the State and Federal courts upon the subject. 


NOTES OF CASES. 


THE SUPREME COURT OF THE UNITED STATES. 


Copyright. — Evidence of. —Librarian’s Certificate. — In order to secure a 
copyright to a book or other literary work, the title of said production shall be filed with 
the Librarian of Congress, and within ten days after the publication thereof, two copies 
thereof shall be deposited with, or placed in the United States mail and addressed to, 
the Librarian of Congress. 

The Librarian’s certificate of the filing of title or description, &c., does not operate as 
letters-patent, but only as exemplification of the record. 

Whether Librarian’s certificate under seal that the required two copies of the work 
have been deposited is admissible and competent evidence as to the deposit on a certain 
day named, is an open question. At any rate, a memorandum appended to such cer- 
tificate is not admissible, for it cannot properly be considered a part of the certificate, 
not being protected by the seal thereof. Merrell y. Tice. October Term, 1881. Opin- 
ion in Washington Law Reporter, Washington, D. C., April 12, 1882. 


Bills and Notes. — Notice. — Bank as Agent for Collection. — Notary. — 
(Head-note.) — The locality at which a promissory note is dated is presumed in law 
to be the place of the maker’s residence. 

If the maker of a promissory note has neither place of business nor residence in the 
place where the note is dated, and is absent from such place at the maturity of the note, 
the indorser is charged without actual demand upon the maker, if the holder has the 
note at such place at maturity, and is ignorant of the actual residence of the maker. 
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By the law of Mississippi, a notary is the agent of the holder of the note placed in 
his hands for presentment, and not the agent of the bank to which the note is sent for 
collection, and by whom he is employed. 

Senble, that it is not the duty of a notary to make presentment of a promissory 
note to the maker outside of the place of date of such note, even if he, the notary, knows 
the actual residence of such maker. An agent for collection of a note dated at a par- 
ticular place is discharged by placing such note in the hands of a notary for presentment 
there, provided he, the agent for collection, is ignorant of the actual residence of the 
maker. Britton v. Niceol/s. October Term, 1881. Opinion in Washington Law Re- 
porter, Washington, D. C., April 5, 1882. 


Army Officers. — Increased Pay. — Retired List. — (//ead-note.) — Army 
officers retired from active service with reduced pay are still in the service, and are en- 
titled to the increased pay which the law allows for every tive years’ service while in that 
condition as well as when in active service. 

The ten per centum increase of pay which the statute allows for every period of five 
years is to be computed on the sum primarily fixed as salary per annum with the in- 
crease for each five years previously earned added to that sum, when its increase fur any 
new period of five years is to be computed. United States v. Tyler. Decided March 
20, 1882. Opinion in The Reporter, Boston, Mass., April 12, 1882. 


Admiralty. — Jurisdiction to determine Liability for Loss of Life.—A 
court of admiralty has jurisdiction of an action in collision in which it is sought to re- 
cover damages for the loss of life caused by a collision, although it is not certain that a 
vessel is liable for the loss of life as it is for the damage to vessel and cargo. Ex parte 


Gordon, Decided November, 1881. Opinion in The Reporter, Boston, Mass., April 5, 
1882. 


Criminal Law. — Homicide. — Evidence of Intoxication. — Instructions 
in Writing. — (//ead-note.) — Under a statute establishing degrees of the crime of 
murder, and providing that wilful, deliberate, malicious, and premeditated killing shall 
be murder in the first degree, evidence that the accused was intoxicated at the time of 
the killing is competent for the consideration of the jury upon the question whether he 
was in such a condition of mind as to be capable of deliberate premeditation. 

Under a statute which requires the instructions of the judge to the jury to be reduced 
to writing before they are given, and provides that they shall form part of the record 
and be subjects of appeal, it is error to give an instruction not reduced to writing, other- 
wise than by a reference to a certain page of a law magazine. J/opt v. People. De- 
cided March 20, 1882. Opinion by Gray, J., in The Reporter, Boston, Mass., April 12, 
1882. 


CIRCUIT AND DISTRICT COURTS OF THE UNITED STATES. 


MARYLAND. 

Insolvency. — Validity of Assignment. — Attachment by Non-resident 
Creditor. — (Head-note.)—The funds in the hands of assignees, appointed by the 
court as trustees in insolvency proceedings under State insolvent laws, are not subject 
to attachment by non-resident creditors of the insolvent. 

The Supreme Court of the United States having recognized the validity of assign- 
ments under the State insolvent laws to defeat liens attempted to be acquired by non- 
resident creditors, subsequently attaching, and having decided as to such assignments of 
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property within the State, that State insolvency laws are not repugnant to the Federal 
Constitution, which prohibits States from passing laws impairing the obligation of con- 
tracts, — no reason exists why prior decisions of the Supreme Court of the State, though 
long acquiesced in, holding a contrary doctrine, should continue to be the rule of judicial 
decision. Torrens v. Hammond. Circuit Court for the District of Maryland. March 9, 
1882. — Federal Reporter, St. Paul, Minn., April 18, 1882. 


MASSACHUSETTS. 

Mortgage.— Real Action for Possession of Land. — Estoppel of Cor- 
poration. — Erroneous Certificate of Vote. — The treasurer of a bank, who was 
also acting as its secretary, assigned a mortgage, and, according to the usual proof of 
authority, made as secretary a certificate of a vote passed by the corporation which read, 
“discharge, assign, and release all mortgages,” while the vote actually passed did not 
contain the word “assign.” //eld, that as the certificate, though false in fact, was gen- 
uine, that is, was given by the recording officer who had custody of the records and had 
a right to give it, the assignee of the mortgage was justified in acting upon it, and that 
the bank was estopped by it. . 

An action by a mortgagee against a mortgagor, after condition broken, for posses- 
sion, under Mass. Gen. Sts. ch. 140, § 3 (Pub. Sts. ch. 181, § 3), is a substitute for an 
entry upon the land for the purposes of foreclosure, plus a judicial determination of the 
right of entry. It is nota substitute for a bill in equity to foreclose. Whiting v. Wel- 
lington. Circuit Court for the District of Massachusetts. Jan. 31, 1882. — Federal 
Reporter, St. Paul, Minn., April 11, 1882. 


MISSOURI. 


Costs. — Clerk's Fees. — ( Head-note.) — The clerk may collect his costs as they 
accrue, irrespective of the final result. 

A transcript of a record on appeal, or writ of error, is only a copy, and the clerk can 
charge therefor only ten cents a folio. 

For binding or express charges, the clerk may charge the reasonable, actual cost to 
him. 

The clerk cannot tax costs for drawing a bond and its approval, when it was drawn 
by counsel and approved by the court. } 

An original entry, distinct from all others, though less than a folio (one hundred 
words), is to be charged as a full folio. Cavender v. Cavender. Circuit Court for the 
Eastern District of Missouri. Feb. 28, 1882. — Federal Reporter, St. Paul, Minn., April 
11, 1882. 

NEW YORK. 


Admiralty. — Maritime Lien. — (//cad-note.) — A shipping broker has no lien 
on a vessel in admiralty, for services in procuring a charter-party. The Thames. Dis- 
trict Court for the Southern District of New York. Dec. 23, 1881.— Federal Reporters 
St. Paul, Minn., April 11, 1882. 


STATE COURTS. 


CONNECTICUT. 

Replevin Bonds. — Defences to. — Obligors in a replevin bond cannot escape 
liability on the ground of irregularities in the institution or prosecution of the replevin 
suits, or of technical defects in the bonds themselves. Nichols y. Standish. Supreme 
Court of Errors. Decided 1881. — The Reporter, Boston, Mass., March 29, 1882. 
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Courts. — Jurisdiction. — Amendment. — If a court has no jurisdiction before 
an amendment, it has none to allow the amendment. Lenton v. Danbury. Supreme 
Court of Errors. Decided 1881.— Zhe Leporter, Boston, Mass., April 5, 1882. 


Injunction. — Malicious Erection of Structure. — ( //ead-note.) — The statute 
(Gen, Stat. tit. 19, ch. 17, p. 9, § 4) provides that an injunction may be granted against 
the malicious erection, by any owner or lessee of land, of any structure intended to 
injure and annoy an adjoining proprietor. //c/d, that under the statute the malicious 
quality of the act must be the predominant one, aud give it character, and that the 
question, whether a structure was maliciously erected, is to be determined rather by 
its character, location, and use, than by an inquiry into the motive of the person erecting 
it. Gallagher v. Dodge. Supreme Court of Errors. Decided 1881. Opinion in The 
Reporter, Boston, Mass., April 12, 1882. 


Action. — Several Remedies. — Election. — ( //ead-note.) — The principle that 
a person having different remedies may pursue all of them at the same time until he 
obtains satisfaction, has no application where the essential facts on which the differ- 
ent remedies depend are repugnant. 

In such cases the party may have an election; but, having elected and pursued to 
judgment one remedy, he is regarded as having abandoned all other remedies inconsis- 
tent therewith. Turner v. Davis. Supreme Court of Errors. Decided 1881. Opinion 
in The Reporter, Boston, Mass., April 19, 1882. 


IOWA. 


Negligence. — Personal Injury.— Servant injured in Line of Duty.— 
Evidence. — Charge to Jury. — Cattle Chutes too near Railroad Track. — 
(Head-note.) —In an action by a brakeman for injuries sustained while getting off the 
train in the discharge of his duties, the injury resulting from his coming in con- 
tact with a cattle chute that projected to within from 19 to 23 inches from the passing 
car, witnesses were allowed to testify that it was in the line of duty for a brakeman to 
get off the car when it was in motion, and also how and when he should get off, when 
called upon to turn a switch. Jed, that the admission of such evidence was erroneous. 

Evidence was admitted, on behalf of the plaintiff in such action, to the effect that a 
man could not, with safety, ride by this chute holding to the side of the car, as plaintiff 
had been doing. Held, that evidence offered by defendant to show that persons had 
frequently ridden upon cars as broad as the one on which the injury occurred, between 
the chute and the outside of the car, when the chute was the same as at the time of the 
accident, should have been received. 

Certain instruction, taken in connection with others that were given, held not of a 
character liable to mislead the jury upon the question of negligence upon the part of the 
plaintiff. 

A railroad company has no legal right to construct cattle chutes in such close prox- 
imity to its track as to endanger the safety of employés operating its trains, although by 
so doing it may be better enabled to load and unload live-stock. 

Refusal to give an instruction proper in itself, when the doctrine expressed therein is 
fairly stated in another instruction that was given, — //e/d, not error. Allen v. Burling- 
ton, Cedar Rapids, § Northern Railway Co. Supreme Court. March 21,1882. Opinion 
in The Northwestern Reporter, St. Paul, Minn., April 1, 1882. 


Mortgage.— Chattel Mortgage upon Future Crops. — Validity. — De- 
scription. — Notice. — (Head-note.) — Whether a chattel mortgage of crops to be 
grown in the future is valid, as against the creditors of the mortgagor, quare. 
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A chattel mortgage described the property mortgaged as “all the crops raised by me 
in any part of Jones County for the term of three years.” Held, that such description 
was too indefinite and uncertain to charge third persons with notice of the mortgage. 
Muir y. Bake. Supreme Court. March 22, 1882. Opinion in Zhe Northwestern Re- 
porter, St. Paul, Minn., April 1, 1882. 


MASSACHUSETTS. 

Forcible Entry and Detainer.— One obtaining Possession Secretly not 
to be reinstated, if ejected. — In an action of forcible entry and detainer, it ap- 
peared that A. held a lease of a lot of land, with a building thereon, for twenty years. 
The building burning down and a dispute arising between A. and his Jandlord as tu 
their respective rights, A. abandoned possession, but continued to claim that he had a 


right to possession. ‘The landlord conveyed the property to defendants, who erected 
a new building and Jeased the estate to many tenants, and their occupation continued 


thus for several years. A. after his abandonment assigned his lease to plaintiff, who 
afterwards commenced a writ of entry in the United States District Court, and an 
action of forcible entry and detainer, like the present one, in a State court, both of 
which actions are still pending. After the time when these suits were begun, the plain- 
tiff went one morning with twenty men to the building, and before the tenants had 
arrived at their offices these men succeeded in forcibly making their way into different 
parts of the building, and on the arrival of the tenants attempted to prevent them from 
entering. The tenants, however, ejected the intruders and took possession. The plain- 
tiff claims that he is entitled to be reinstated in the possession obtained by him through 
bis agents. de/d, that the action does not lie. J/odykins y. Price. Supreme Judicial 
Court. Decided February, 1882. Abstract of opinion in The Massachusetts Law Re- 
porter, Boston, Mass., April 20, 1882. 


Bills and Notes.— Notice in Case of Indorsement for Collection. — 
A bank in L., being the holder of a note payable in B., sent it to a bank in B. before 
maturity, having first stamped upon the back “ Pay Nat'l Bank of Redemption or 
order, for account of First Nat'l Bank of Lynn, Mass.” A notary-public, having made 
due presentment and demand and payment being refused, on the next business day 
enclosed a notice to the indorser in an envelope directed to the cashier of the bank in L. 
This notice was received by the bank in L. in the morning of the day following, and in 
the afternoon was mailed to the indorser, who lived in S. In an action on the note 
against the indorser, — J/eld, that in the absence of evidence of a contrary intention the 
words stamped on the back of the note constituted an indorsement thereof, and that the 
notice given was sufficient to hold the prior indorser, First National Bank of Lynn v. 
Smith. Supreme Judicial Court. Decided February, 1882. Abstract of opinion in 
The Massachusetts Law [eporter, Boston, Mass., April 27, 1882. 


Bankruptey.— Action by Assignee for Proceeds of Sale of Goods at- 
tached. — Limitation of Two Years not begin to run till Demand. — In 
a suit against a sheriff to recover the proceeds of goods attached and sold by consent, 
the proceeds being held by the officer to be disposed of according to law, it appeared 
that in October, 1869, within four months from the date of the attachment and while 
the suit was pending, the defendant therein filed his petition in bankruptey, and was after- 
wards duly adjudicated a bankrupt and plaintiff appointed his assignee. Plaintiff did 
not discover the existence of this claim until August, 1880; but upon doing so he 
made a demand upon the sheriff, and soon afterwards brought this action, //¢/d, that 
the action is not barred by section 5057 of the United States Revised Statutes; for 
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the limitation of two years under that statute did not begin to run until the de- 
mand and the action were brought within two years thereafter. French v. Merrill. 
Supreme Judicial Court. Decided April 13, 1882. —- Boston Daily Advertiser, April 14, 
1882. 


Insurance. — Fire. — Not avoided by Mortgage afterwards given.— 
Stock in trade, on which were policies of insurance against fire, was mortgaged, and 
afterwards, before the maturity of the debt fur which the mortgage was given, posses- 
sion not having been taken by the mortgagee, it was destroyed by fire. One of the 
policies provided that the insurance should be avoided “ it the property be sold or 
transferred, or upon the passing of or entry of a decree of foreclosure, or upon a sale 
under a deed of trust, or any change takes place in tide or possession (except in case of 
succession by reason of death of the assured), whether by legal process or judicial de- 
cree or voluntary transfer or conveyance . . . or if the interest of the assured in the 
property, whether as owner, trustee, consignee, factor, agent, mortgagee, or lessee, or 
otherwise, be not truly stated in the body of the policy.’ The other policy contained a 
condition like this, except that it did not contain the clause as to the passing or entry 
of a decree of foreclosure. Held, that the mortgage did not avoid either of the policies. 
Judge v. Connecticut Fire Insurance Co. Supreme Judicial Court. Decided April 13, 
1882. — Boston Daily Advertiser, April 14, 1882. 


Banks. — Payment of Notes through Clearing-house.— When Notes 
not good must be returned to recover the Payment made. — The plain- 
tiff and defendant banks being members of the clearing-house association in Boston, the 
defendants, having on a certain day notes of C. C. & Co. payable at plaintiff bank, 
sent them through the clearing-house. The amounts due upon the notes were included 
in the plaintiff's settlement with the clearing-house that day, and the notes were received 
by plaintiff about eleven o’clock. About one quarter before two o’clock, the notes not 
being paid, the plaintiff sent to C. C. & Co.’s place of business and ascertained that 
they would not be paid; whereupon, before two o'clock, a messenger was sent to each 
of the defendant banks, reached each bank before it had closed, and demanded in cach 
case the amount which plaintiff had paid through the clearing-house, tendering back 
the notes; but payment was refused on the ground that the notes were returned too 
late and should have been returned before one o'clock. One of the rules of the clearing- 
house provides that checks sent through the clearing-house which are not good shall be 
returned as soon as it is discovered that they are not good, and shall in no case be re- 
tained after one o’clock ; but there is no rule as to notes. In an action to recover the 
money demanded by the plaintiff, — //e/d, that the payment of the notes through the 
clearing-house is a provisional payment which becomes complete when the note is paid 
in the usual course of business; and, if not so paid, the payment at the clearing house 
is to be treated as a payment made under a mistake of fact, that the plaintiff properly 
gave the makers of the notes an opportunity during business hours to pay the same, 
and, notifying the defendants immediately upon discovering that they would not be 
paid, was guilty of no laches; that the plaintiff was therefore entitled to recover. 
National Exchange Bank v. National Bank of North America. Supreme Judicial Court. 
Decided January, 1882. Abstract of opinion in The Massachusetts Law Reporter, Bos- 
ton, Mass., March 30, 1882. 


NEBRASKA. 


Limitations, Statute of.—Note given in another State. — (//ead-note.) 
—In May, 1872, one IL, a resident of Wisconsin, made his promissory note due 
in six months, and payable in that State, and thereafter continued to reside there until 


e 
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October, 1875, when he removed to this State. An action was commenced on the note in 
this State in January, 1878, to which the Statute of Limitations was pleaded as a defence, 
Held, (1) that the statute of this State did not commence to run until Li. had come 
into the State; (2) that as the statute of Wisconsin had not barred the claim before H. 
removed from that State, the court could not add the time of his residence there after 
the note became due to the time of his residence in this State before the commencement 
of the action, to create the bar of the statute. JZarrison y. Union National Bank. 
Supreme Court. April 4, 1882. Opinion in The Northwestern Reporter, St. Paul, Miun., 
April 15, 1882. 


Partnership. — Dissolution. — Agreement to pay Debts.— Attorney as 
Creditor. — (/Jead-note.) — A tirm was indebted to certain attorneys for legal services, 
and in an action for a dissolution of the firm a decree was rendered fixing the relative 
shares of the partners, finding the amount of the debts owing by the firm, including the 
aforesaid services, and decreeing that one C., upon paying said debts and the share of 
the partners, should take the partnership effects. Zeld, that when C. took possession 
of the partnership effects he became liable to the attorneys for the amount allowed them 
in the decree. MeAdlip vy. Cattle. Supreme Court. April 4, 1882. Opinion in The 
Northwestern Reporter, St. Paul, Minn., April 15, 1882. 


NEW YORK. 

Bills and Notes. — Demand. — Protest. — Notice. — ( /Tead-note.) — Where a 
note made by a foreign corporation was payable at the office of the maker in New York 
city, but at the maturity of the note the maker had no office in this State, — J/ed, that 
no presentment or demand at any place was necessary to charge the indorser. 

An allegation of due presentment and demand does not preclude plaintiff from prov- 


ing that it has been rendered useless and unnecessary. 

The note was protested on March 3. On the following day the notary sent the sev- 
eral notices to the last indorser in Maine, who received them on the 5th or 6th, and sent 
the notice for defendants to S., the second indorser, who took it on the 7th to his attor- 
ney, and, under his advice, sent it to defendants at New York by the second mail on that 
day. J/e/d, that it could not be said that S. did not use due diligence in posting the 
notice. Smith v. Poillon. Court of Appeals. Jan. 31, 1882. Abstract of opinion in 
New York Weekly Digest, New York, N. Y., April 21, 1882. 


Negligence. — Injury to Servant. — Defect in Railroad Track. — ( /Head- 
note.) — Plaintiff's intestate, an engineer in defendant’s employ, was killed by the derail- 
ment of the engine. Plaintiff proved that the track was defective at the point of accident. 
Defendant proved that the flange of the forward wheel was broken at the time ; that 
such fracture was due to an undiscoverable flaw, and claimed that this cansed the derail- 
ment. Broken pieces of the flange were picked up at a point back of the place where 
the train stopped. JZeld, that the evidence was sufficient to authorize the submission to 
the jury of the question whether the derailment'was caused by defects in the track or 
by the breaking of the flange. 

To excuse the master from liability for defects in the track, it must appear that the 
track had been carefully inspected within a reasonable time by a competent inspector. 
Durkin vy. Sharp, Court of Appeals. Feb. 28,1882. Abstract of opinion in New 
York Weekly Digest, New York, N. Y., April 14, 1882. 


Will. — Power. — Conversion. — Parties. — (/Jead-note.) — A will left to one 
W. the income of $2,000 during life, with power of disposition upon her death. By 
the codicil, in lieu of this provision, the executors were directed to pay to W., during 
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her lifetime, the dividends arising on $2,000 of certain stock, and it was provided that 
W. could, on her death, dispose of said stock as she saw fit. //e/d, that the executors 
had no power to dispose of said stock without W.’s consent; that the title to the stock 
was vested in W., and she could dispose of it, from her death, by will, or by transfer 
during her lifetime. 

One of the executors caused the stock set apart for W. to be transferred to defendant 
P., in part payment of an individual indebtedness. He was thereafter removed by pro- 
ceedings brought by the coexecutor, and plaintiff was appointed receiver pendente lite. 
Held, that an action for conversion could not be maintained ; that the proper remedy 
was by a suit in equity to set aside the unlawful transfer and restore the title of the 
stock to its original condition, and if it became necessary to convert the shares into 
money by compelling defendants to pay their value, W. would be a necessary party. 
The Trust, §-c. Co. of Onondaga v. Price. Court of Appeals. Jan. 24, 1882. Abstract 
of opinion in New York Weekly Digest, New York, N. Y., April 21, 1882. 


Criminal Law. —Insanity as a Defence. — Burden of Proof. — Charge 
to Jury. — (//ead-note.) — On the trial of an indictment where a defence of insanity 
was interposed, the court refused to charge as part of the test of criminal responsibility 
in such a case, “ and whether or not he (the accused) had sufficient power of control to 
govern his actions,” but charged that he must have sufficient control of his mental 
faculties to form a criminal intent, before he can be held responsible. Je/d, no error ; 
that the court went as far as it could on the subject of control. 

The presumption that every man is sane is sufficient to establish the prisoner’s sanity, 
until repelled by proof; if the prisoner gives evidence tending to overthrow it, the pros- 
ecutor may produce answering testimony, but must satisfy the jury upon the whole 
evidence that the prisoner was responsible. 

A charge that “the defence of insanity must be clearly proved” is not erroneous, 
especially where it is accompanied by an instruction that it is the duty of the jury to 
give the prisoner the benefit of any reasonable doubt. 

When the judge has, in his charge, given the true rule applicable to the case on all 
the evidence, it is not error to refuse to submit a separate proposition which, even though 
correct, is calculated to confuse the jury by distracting their attention from the test 
question. Walker v. The People. Court of Appeals. Feb. 28, 1882. Abstract of 
opinion in New York Weekly Digest, New York, N. Y., April 21, 1882. 


Municipal Corporation. — Salary. — Removal of Officer. — Action.— 
( Head-note.) — Plaintiff was removed from office as head of a bureau by the fire com- 
missioners, but afterwards obtained a judgment reinstating him, the removal being ad- 
judged illegal. One S. had been appointed in his place, and had performed the duties 
of the office until such reinstatement. J/e/d, that plaintiff was not entitled to recover 
the salary for the time he was kept out of office ; that S. was an officer de jure ; that as 
the city did not dismiss plaintiff, and the commissioners were public officers, and not 
agents of the city, it was not liable for damages for his wrongful dismissal, and that 
his remedy, if any, must be against the commissioners, or against S. Terhune v. The 
Mayor. Court of Appeals. Feb. 28, 1882. Abstract of opinion in New York Weekly 
Digest, New York, N. Y., April 14, 1882. 


Trust.— Assignment to New Trustee. — Action by Trustee. — Attor- 
neys bringing Claim after Suit brought. — After this action was commenced, the 
claim in suit was assigned to one B. at the instigation of the attorneys, and held in trust 
by B. for them. B. died, and his administratrix assigned the claim to W. in trust for 
said attorneys. J/eld, that a recovery by and payment to W. would be an absolute 
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protection to defendants ; that W., being a trustee of an express trust, could maintain 
the action without joining with him the beneficiaries ; that the trust on the death of B. 
passed to his representative, who could, at the request of the beneficiaries, transfer it to 
W.; and that the attorneys did not violate the prohibition of the R. S. against buying, 
&e., claims with the intent to bring suit thereon, as they did not become interested in 
the claim until after suit had been brought. Wetmore v. Hegeman, Court of Appeals. 
Feb. 7, 1882. Abstract of opinion in New York Weekly Digest, New York, N. Y., 
March 31, 1882. 


Carrier. — Intermediate Carrier. — Contract. — Fire Exemption Clause. 
— Proof of Negligence. — ( //ead-note.) — Plaintitis delivered certain cotton to a de- 
spatch company, to be carried from Memphis to Liverpool, under bills of lading which 
contained a clause exempting the company amd its connections from liability from loss or 
damage by tire. The cotron was destroyed by fire in defendant’s warehouse at Jersey 
City. Defendant was not a member of the despatch company, and only occupied the 
relation of intermediate carrier. Held, that defendant was entitled to the benefit of the 
restrictive clause in the bills of lading, and is exonerated from liability unless the fire 
resulted from its negligence. 

Where bills of lading contain a general exemption from liability for loss by fire, it is 
incumbent on the owner of the property, in order to avoid the effect of the exemption, 
to show that the loss resulted from the carrier's negligence or some breach of duty which 
contributed to the loss. 

The goods were detained in defendant’s freight-house because of the neglect of the 
succeeding carrier to receive them, although notitied of their arrival. Held, that the 
detention was not defendant’s fault, and did not deprive it of the benefit of the exemp- 
tion clause. 

The occurrence of a fire does not alone justify an inference of negligence, and in the 
absence of an explanation as to its origin, or evidence that it was in defendant’s power 
to explain, or that by the exercise of reasonable care the fire would not have occurred, 
no presumption is raised to justify a submission to the jury whether the fire was caused 
by defendant’s negligence. Whitworth v. The Erie R. Co. Court of Appeals. Jan. 
17, 1882. Abstract of opinion in New York Weekly Digest. New York, N. Y., March 
31, 1882. 

PENNSYLVANIA. 


Limitations, Statute of.— Due-bill payable on Demand.—(J//ead-note ) 
—1. The Statute of Limitations runs upon a due-bill payable “on demand,” from 
its date. 

2. The words “on demand” do not make the demand a condition precedent to a 
right of action, but import that the debt is due and demandable immediately. Andress’s 
Appeal. Supreme Court. March 21, 1882. Opinion in The Legal Intelligencer, Phila- 
delphia, Pa., March 31, 1882. 


Will.— Education for the Ministry not a Religious Use. — ( Head-note.) — 
A testamentary provision for the education of testator’s nephew for the ministry, made 
within one calendar month of the death of the testator, is not a gift for a religious use, 
and is not void under the act of April 26,1855. McMillen’s Appeal. Supreme Court. 
Opinion in The Legal Intelligencer, Philadelphia, Pa., April 14, 1882. 


Evidence. — Notice of Parol Defeasance of Deed.— Vendor and Pur- 
chaser. — (Head-note.) — When it is sought to charge a purchaser with notice of a 
parol defeasance accompanying a recorded deed, evidence that he knew there was some 
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contract collateral to the conveyance, and that he paid money on account of the debt 
mentioned in it, is enough to send the case to a jury to determine whether he had actual 
knowledge that the contract contained a defeasance. Shreve v. Wheeler. Supreme 
Court. Jan. 9, 1882. Opinion in The Legal Intelligencer, Philadelphia, Pa., April 
14, 1882, 

WISCONSIN. 


Railroad. — Fencing Track. — Evidence of Negligence. — (//ead-note.) — 
Defendant’s fence between its track and plaintiff’s pasture was swept away by a flood, 
which was at its height about eight days before plaintiff's horses were injured on said 
track. During the three days immediately preceding the injury, the water along the line 
of the fence had fallen at the rate of nearly eight inches each day ; and at the time of 
the injury it had not subsided so as to leave the entire line of the fence at the place in 
question uncovered. Although the jury found that a new fence might have been properly 
and reasonably constructed two days before injury, — //ed, that the court erred in sub- 
mitting to them the question whether the defendant company was negligent in neglecting 
to rebuild the fence. Goddard v. Chicago § Northwestern Ry. Co. Supreme Court. 
March 14, 1882. Opinion in The Northwestern Reporter, St. Paul, Minn., April 1, 
1882. 


Principal and Agent.— Purchase without disclosing Principal. — Evi- 
dence. — Charge to Jury. — (J/ead-note.) — In an action for the purchase price of 
hay delivered by plaintiff to one M., plaintiff ’s evidence tended to show that the hay was 
purchased by defendant, and that the latter did not disclose the fact that he was acting as 
agent for another and defendant’s evidence tended to show that he acted merely as bearer 
of messages to plaintiff from M. or S., or one of them, concerning the purchase, and that 


his relation to the transaction was fully disclosed to plaintiff. eld, that it was error to 
instruct the jury that, “if defendant gave plaintiff a right to understand that he (defend- 
ant) was making himself responsible for the hay, and that plaintiff might look to him for 
the pay,” then he was liable; the only question under the evidence being whether 
defendant purchased the hay without disclosing his principal. West v. Wells. Supreme 


Court. March 14, 1882. Opinion in The Northwestern Reporter, St. Paul, Minn., April 
8, 1882. 


Rescission of Contract.— Allegations of Fraud and of Election to re- 
scind. —Tender.— Presumption in Absence of Demurrer. — (//eud-note.) — 
1. A greater latitude of presumption will be indulged to sustain a complaint where the 
objection that it does not state a cause of action is first taken at the trial, than where it 
is previously taken by demurrer. 

2. Action to rescind a sale of a note and mortgage, on the ground that plaintiff was 
induced to purchase by defendant's false and fraudulent representation, that the lien of 
the mortgage still continued upon the whole of the land therein described, being 
sixty-two acres, when in fact twenty-two acres thereof had been released by the defend- 
ant (the mortgagee). The complaint alleges that, because of such release, the mortgage 
and note became of little value, and that plaintiff had thereby “lost all the benefit and 
advantage which he would otherwise have derived from the purchase.” On an objection 
to the complaint first taken at the trial, — eld, that it sufficiently alleges a fraudulent 
representation or concealment injurious to the plaintiff. 

3. The complaint avers that, as soon as plaintiff ascertained the facts, he went to defend- 
ant “for the purpose of demanding of him a return” of the sum paid for the note and 
mortgage, “but the defendant then and there refused to do anything in regard to the 
matter, and then and there refused, and still does refuse, to return to plaintiff said sum, 
or any part thereof.” I/eld, that this sufficiently shows a notice to defendant of plain- 
tiff’s election to rescind the contract, and an offer to return the note and mortgage. 
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4. No formal tender of the thing sold is necessary when the vendor refuses to assent to 
a rescission of the sale and repay the purchase-money. 

5. The omission of the complaint to state that plaintiff is ready and willing to restore 
the note and mortgage to defendant does not render it liable to a demurrer ore tenus ; but 
plaintiff will be required to prove on the trial that he is in a condition to make such res- 
toration, and should make it then and there. Potter v. Taggart. Supreme Court. March 
14,1882. Opinion in The Northwestern Reporter, St. Paul, Minn., April 8, 1882. 


ENGLAND. 


Will. — Construction.— Implied Trust. — A testator gave to his wide “the 
whole of my property both real and personal, . . . together with all my plate, and what- 
ever money, furniture, carriages, horses, &c., may be in my possession at the time of my 
decease, . . . feeling confident that she will act justly to our children in dividing the same 
when no longer required by her.” //e/d, that these words did not create an implicd trust 
in favor of the children. Mussoorie Bank vy. Raynor, Jud. Com. March 21, 1882.— 
The Law Times, London, April 1, 1882. F 


Insurance, Marine.— General Average.— Damage to Cargo by Water 
used to extinguish Fire.— Where a ship caught fire in harbor while discharging 
her cargo, and in order to extinguish the fire water was poured down the hold on the part 
of the cargo that remained on board, — Held (affirming the judgment of Pottock, B.), 
that the ship-owner was liable to a claim for general average contribution by the owner 
of the cargo in respect of damage to the cargo caused by the water. Whitecross Wire 
and Iron Company v. Savill. Court of Appeal. Lorp Coreripce, C. J., Brerr and 
Hovker, L. JJ. March 28, 1882. — The Law Times, London, April 1, 1882. 


Admiralty.— Shipping. — Charter-party.—Load in the Customary Man- 
ner. — Exception. —Frost.— Construction. —By a charter-party it was agreed 
that the plaintiff’s ship should proceed to the East Bute dock, Cardiff, and “ there 
load in the customary manner from the agents of the freighters a full and complete 
cargo of rail iron. The cargo to be loaded as fast as steamer can take on board, and 
stow within the customary working hours of the port, commencing when steamer is in 
berth and ready to load; . . . if longer detained, merchants to pay steamer £30 per day 
demurrage. Detention by frost, floods, riots . . . not to be reckoned as lay-day. The 
plaintiff’s ship accordingly proceeded to the East Bute dock, and was there ready 
to load her cargo on the 11th of January. C. & Co. were the freighters’ agents at 
Cardiff, and the wharf where their iron was stored was at some distance from the 
East Bute dock, upon a canal which communicated with the West Bute dock. Their 
customary manner of loading iron was to bring it in lighters down this canal into the 
West Bute dock, and thence by another canal into the East Bute dock. The custom- 
ary manner of other shippers in the East Bute dock was to load from the quay when 
the ship was alongside, or if not, by lighters coming either from the East Bute dock 
itself or from the West Bute dock through the canal. On the 16th of January, when a 
portion of the cargo had been put on board, the loading was stopped by a severe frost, 
which blocked the canals, though the docks were free from ice. J/e/d, in an action 
to recover sixteen days’ demurrage, that as the conveyance of iron in lighters through 
the canals was one of the customary manners of loading, the defendants were relieved 
from liability from the delay by the exception in the charter-party. Kay v. Field, 
Queen’s Bench Division. Pottocx, B. March 20 and 22, 1882.— The Law Times, 
London, April 1, 1882. 
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Bill of Sale.— Advertisement.— Money on Easy Terms. — Defendant, a 
money-lender, issued an advertisement headed, ‘* Money on easy terms,” and containing 
a statement that money would be advanced on note of hand to, among others, farmers, on 
easy terms, and on reversions, &c., at five per cent. No other rate of interest was men- 
tioned in the advertisement. The plaintiff, a farmer, having seen the advertisement, went 
to the defendant’s office, and applied for a loan of £100. He swore that the defendant’s 
agent then told him he could have it at five per cent, and that he executed a bill of sale, 
as he believed, to secure £100 with interest at five per cent by weekly instalments. The 
bill of sale was, in fact, a security for the repayment of £150 by weekly instalments of 
£2 10s. Held, in an action to set it aside, that where a man represents to the public by 
advertisement that he will lend money on easy terms, and afterwards lends it on very 
hard terms, the onus lies upon him to show that he has removed from a borrower’s mind 
the impression produced by such representation, and clearly explained to him the terms 
on which the loan has been made. On the evidence, the court believed the plaintiff’s 
statement, and set aside the bill of sale. Movrhouse y. Woolfe. Chancery Division. 
Kay, J. March 22, 1882. — The Law Times, London, April 8, 1882. 


Burial. — Property in a Corpse. — Rights of Executors. — Cremation. — 
By a codicil to his will A. directed that within three days after his death, or as soon as 
conveniently might be, his body should be given to W., to be dealt with by her in such 
manner as he had directed to be done in a private letter to her, and that any costs or 
expenses that might be incurred by W. in carrying out and performing the instructions 
contained in the said letter should be paid and discharged by the executors to his will on 
production of account and vouchers within three months after his decease. The private 
letter referred to contained directions for the cremation of the body. The executors 
refused to deliver up the body to W., and had it buried, two days after his death, in the 
unconsecrated part of Brompton Cemetery. W. obtained a license from the Secretary 
of State for the removal of the body on a representation that she desired to remove it 
into consecrated ground. She then had it conveyed to Italy, and cremated, and the 
ashes brought back and buried in England. This was an action by W. to recover from 
the testator’s estate the expenses incurred in the cremation of the testator’s body. Held, 
that there being no property in a corpse, the direction in the testator’s codicil for the 
delivery of the body to W. was wholly void. That the use of the license to remove the 
body for the purpose of reburial, to remove it for purposes of cremation, was an legal 
act. That the way in which the license was obtained and the act done were fraudulent, 
and that no claim for expenses for an act so done could be permitted in a court of equity. 
Semble, cremation in England is per se illegal. Williams v. Williams. Chancery Division. 
Kay, J. March 8, 1882.— The Law Times, London, March 18, 1882. 


Bills and Notes. — Acceptance in Blank. — Right of Drawer to fill in his 
own Name after Acceptor's Death.— Surety. — N. in November, 1874, depos 
ited stock with W. as collateral security for a debt due to him from R., who had accepted 
and delivered to W. two bills of exchange for the amount of the same debt, complete in 
all respects except the drawer’s name, which was left blank. The bills fell due on the 
18th of December, 1874, and the 18th of January, 1875. R. died on the 6th of January, 
1875. No drawer’s name had been inserted in the bills at the date of his death. N. be- 
came bankrupt in 1879, and his trustee brought an action against W. to have the stock 
delivered up discharged from the debt on the ground that W. could not complete the 
bills by filling up the drawer’s name, and therefore could not deliver over to N. as surety 
the security he held from his principal. eld, that W. had a right to fill in his own 
name as drawer at any time even after the acceptor’s death, and the action must be 
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dismissed. Carter vy. White. Chancery Division. Kay, J. March 14, 1882.— The 
Law Times, London, March 18, 1882. Opinion in 46 Law Times Reports, x. 8. 236. 


Sale of Goods. — Order by Vendor to deliver. — Effect of.— Sub-ven- 
dee. — Attornment by Holder of the Goods. — The defendants’ testator sold a 
quantity of steel ingots which were lying on his wharf,41o C., who resold them to the 
plaintiffs. The following order was given to C., addressed to A., and signed by defend- 
ants’ agents: ‘ Please deliver to bearer 100 tons of ingots to our account on presentation 
of this document.” This delivery order was handed to plaintiffs on their purchase from 
C., whom they paid for the steel. A. was proved to be the occupier of the wharf adjoin- 
ing the defendants, and was usually employed by the defendants to move their steel into 
lighters, he having a large crane suitable for that purpose. The defendants having refused 
to deliver the 100 ingots to the plaintiffs, — /Zeld, in an action to recover damages for non- 
delivery, that, as there was no attornment by A. to the plaintiffs, the order transferred 
no property in the steel, but was a mere direction to the servants or contractors of the 
defendants, and that the defendants were not liable. Mackley v. Sewell. Queen’s Bench 


Division. Porrock, B.,and Manisty, J. March 24, 1882. The Law Times, London, 
April 1, 1881. 


Accord and Satisfaction.— Payment by Check of a Smaller Sum.— 
Discharge of Whole Debt. — The defendant was indebted to the plaintiffs in the sum 
of £125 7s. 9d. for slates for billiard tables sold and delivered by them to him. The plain- 
tiffs agreed to accept of the defendant the sum of £100 in discharge of the sum of 
£125 7s. 9d. The defendant gave to the plaintiffs a check for £100, payable on demand, 
and the plaintiffs gave a receipt in the following form: “ Received the sum of £100 by 
check, which is to be in settlement of an account of £125 7s. 9d. on said check being 
honored.” — The plaintiffs subsequently brought an action against the defendant for the 
balance of £25 7s. 9d., and the county court judge gave judgment for the defendant. 
Held, on appeal, that the county court judge was right, on the ground that the check 
being a negotiable security, it was a good payment in satisfaction and discharge of the 
whole debt, although it was for a smaller sum. Goddard v. O’Brien. Queen’s Bench 
Division. Grove, J. and Hupptestox, B. March 27, 1882.— The Law Times, 
London, April 1, 1882. 


Carrier. — By Railway. — Negligence. — Special Contract. — Lower Rate. 
—Liability of Railway Company.— An action was brought in the County Court 
against the Manchester, Sheffield, and Lincolnshire Railway Company to recover the 
sum of £6 10s. for damage and loss caused by the delay in delivery of some fish carried 
by the defendants from Grimsby to London. B. signed a “risk note” by which the rail- 
way company were to be free from all liability for loss or damage by delay in transit or 
from whatever cause arising, and the rates charged were to be one-fifth lower than where 
no such contract was entered into, and where the company were not freed from their lia- 
bility as common carriers. The railway company carried goods at the ordinary rate 
without any condition respecting their liability, and B. knew of this when he signed the 
“risk note.” IJ/eld, that B. was not entitled to recover ; that the contract was just and 
reasonable, because B. had an alternative, and the railway company were willing and 
offered to carry the fish with all the liability of common carriers at the ordinary rate. 
Brown v. Manchester, Sheffield, § Lincolnshire Railway Company. Queen’s Bench Divi- 
sion. MatrnewandCave,JJ. April 4, 1882. — The Law Times, London, April 8, 1882. 


Corporation. — Prospectus.— Alleged Misrepresentation.— Action cf 
Deceit. — An action for damages was brought by a shareholder of a company on the 
ground that the plaintiff had been induced to take shares in the company and had suf- 
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fered loss, by reason of misrepresentations contained in a prospectus of the company 
issued by the defendants, who were promoters of the company. The statements in the 
prospectus were not all correct, the quantity of certain land being overstated, and G. 
being named as a director, whereas he had not definitely given his consent to act as such. 
Certain words as to the prospectus relating to the amount of work done were ambiguous. 
It appeared in evidence, however, that the statement as to quantity of land was based 
on the report of a valuer (who had made a mistake), but that it was not false to the 
knowledge of the defendants ; and that the plaintiff had not been induced to take shares 
by the belief that G. was to be a director. J/e/d (reversing the decision of Fry, J.), that 
the defendants were not liable, and that the prospectus had been honestly issued. When 
a representation has two meanings, the plaintiff is bound to tell the court which meaning 
he attached to it, or it is impossible for the court to say that he has been deceived by 
it. Smith v. Chadwick. Court of Appeal. Jesser, M. R., Corron and Linpiey, 
L. JJ. March 17, 1882. — The Law Times, London, March 25, 1882. 


Insurance. — Marine. — Beginning of Adventure.— From the Loading 
on Board. — Loss of Lighters alongside. — (//¢ad-note.) — The plaintiffs, ship- 
owners, by a policy of insurance underwritten by the defendants, caused “ themselves 
to be insured, lost or not lost, at and from Liban to Bordeaux, upon freight (valued at 
interest) of and in the vessel Hawthorn, beginning the adventure upon the said goods 
or freight from the loading thereof on board the said ship at Liban, and to continue and 
endure during the said vessel’s abode there, and until the said vessel shall have arrived 
at Bordeaux, and the said goods shall be safely delivered from the said ship.” 

The plaintiffs’ said vessel commenced loading at Liban a cargo of oats for Bordeaux, 
and a portion of the cargo was in lighters alongside, and was about to be transferred to 


the said vessel, when, by reason of the perils of the sea, the said lighters and a portion 
of the cargo were wholly lost, and the plaintiffs were prevented from earning the freight 
insured. Held, upon demurrer, that the plaintiffs could not recover. Jopper v. Wear 
Marine Ins. Co. Queen’s Bench Division. Feb. 22, 1882. Opinion in 46 Law Times 
Reports, N. 8. 107. 


Bills and Notes. — Reindorsement to Prior Indorser. —Circuity of Ac- 
tion.— No Consideration.— Parol Evidence of Agreement. — Statute of 
Frauds. — (Head-note.) — The defendant’s son bought goods of the plaintiffs on credit, 
and undertook that the defendant should become his surety. The plaintiffs drew two 
bills upon the defendant’s son, who accepted them ; the plaintiffs then indorsed them to 
the defendant, who reindorsed them to the plaintiffs. //e/d, that as the defendant could 
not have sued the plaintiffs, there being no consideration for the indorsement by them, 
there was no circuity to prevent the plaintiffs suing the defendant. Hedd, further, that 
the agreement to become surety could be proved by parol evidence, as the action was 
brought not on the guarantee, but on the bill. Wi/kinson v. Unwin. Court of Appeal. 
March 10, 1881. Opinion in 46 Law Times Reports, x. 8. 123. 


Mines and Mining. — Winning. — (//ead-note.) — By a deed of grant and license 
the licensee was empowered to win and work all and every or any of the coal-mines 
seam and seams of coal under certain lands, and to reimburse himself all expenses 
incurred in the winning out of the profits from the sale of the coal; and it was pro- 
vided that after payment to the licensee of all expenses in winning the said colliery, coal- 
mines, or coal-mine seams or seam of coal, he should pay the grantor such royalty 
for the coals yearly wrought out of the said coal-mines seam or seams as should from 
time to time be awarded by two arbitrators once in every five years whilst the said coal- 
mines seam or seams of coal should continue to be wrought. 
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More than one seam of coal lay under the lands. The licensee, after winning one 
seam, went on to win another. //e/d (reversing the decision of the Court of Appeal 
upon this point), that the whole colliery was not won when the first seam was won, 
but that the deed was to be read separatim as to the winning of each seam, and that 
the licensee was entitled to reimburse himself the expenses of winning the second seam 
before any royalty was payable as to that seam. Elliot v. Rokeby. Opinion in L. R 
6 App. Cas. 43. 


Will. — Life-estate. — Residue. — (/Tead-note.) — The will of S. C., after be- 
queathing her property to A. C. and J. C., continued thus: “In case of the demise of 
either the said A. C. or J. C., Ido hereby bequeath the same . . . to the survivor, for 
her sole use and benefit during her or their natural lifetime.” //e/d, that the residue 
was not disposed of, and that A. C. and J. C. took only as tenants for life. Watson vy, 
Watson. Opinion in L. R. 7 P. D. 10. 


Goodwill. — Sale of.— Rights of Purchaser of. — From Vendor person- 
ally.—From Trustees in Bankruptcy.— Solicitation of old Customers. — 
(Zlead-note.) — The rule of Labouchere v. Dawson, L. R. 13 Eq. 322, by which, in the 
case of a voluntary sale, the vendor of the goodwill of a business is precluded from after- 
wards soliciting the former customers of that business, cannot be extended to the case of a 
compulsory alienation. The obligation enforced by the rule is purely personal, and not 
a mere incident to the transfer of property. Therefore, the purchaser of the goodwill of 
a business from a trustee in bankruptcy or liquidation has no right to restrain the bank- 
rupt or liquidating debtor from setting up bona side a fresh business and soliciting the 
customers of his former business, and it is immaterial whether the bankrupt has or has 
not joined in the conveyance of the goodwill to the purchaser. Per LrnpLey and 
Lusn, L. JJ. The case of Labouchere v. Dawson is still applicable to the case of vol- 
untary sales. The decision of that case questioned by Baccatiay, L. J. Wadker 
vy. Mottram. Opinion in L. R. 19 Ch. D. 355. 
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